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The President and Directors of Georgetown College, 
a Corporation, Intervener, Appellant, 


Lillie M. Stone and Robert J. Hoage, Deputy Commis¬ 
sioner, United States Employees’ Compensation Com¬ 
mission. 


a Supreme Court of the District of Columbia. 


In Equity. j 

No. 52163. 

Lillie M. Stone, Plaintiff, j 

i 

i 

V. 

! 

Robert J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Mandatory Injunction. 

Filed December 1, 1930. 

In the Supreme Court of the District of Columbia, Holding 

a Court of Equity. 

Equity. No. 52163. 

Lillie M. Stone, Plaintiff, 
v. 

Robert J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, Defendant. 

The plaintiff, Lillie M. Stone, respectfully shows unto this 
Honorable Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the County of Montgomery in the State of Mary¬ 
land, and brings this bill of complaint as the surviving 
widow of Charles Stone, deceased, and on behalf of her 
four minor children by said deceased husband as herein¬ 
after more fully appears. 

2. That the defendant Robert J. Hoage, is a citizen of 
the United States, a resident of the County of Montgomery 
and State of Maryland, and is Deputy United States Em¬ 
ployees' Compensation Commissioner for the District of 
Columbia, and is sued in that capacity. 

3. That plaintiff was legally married to deceased in 
Frederick County, Maryland, April 10, 1911, and was con¬ 
tinuously his wife until the death of deceased June 7, 1930; 
that by their marriage, in addition to one child over the 
age of eighteen years, the following children were born, who 

were at the death of deceased and are now under the 

2 age of eighteen years: 

1. Hazel Irene Stone, August 14, 1913. 

2. Robert Webster Stone, September 20, 1915. 

3. Edwin Garnet Stone, February 15, 1918. 

4. Ella Belle Stone, December 13, 1920. 

4. That heretofore on or about April 6,1930, the deceased, 
Charles Stone was first employed by the Georgetown Uni¬ 
versity Hospital, a corporation, as a laborer and was con¬ 
tinuously so employed by it to the time of his death on or 
about June 7, 1930: that said hospital is located in the 
District of Columbia. 
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5. That, as plaintiff is informed and believes, during the 

time of the employment of the deceased as aforesaid said 
Georgetown University Hospital, a corporation, had pur¬ 
suant to the provisions of an Act of Congress approved 
May 17, 1928 (Public No. 419, 70th Congress,) and to the 
provisions of Section 32(a)2 thereof, qualified as a self- 
insurer and was so qualified at the time of the death of the 
deceased. I 

6. That while so employed by the said hospital, self- 
insurer as aforesaid, and while engaged in the course of his 
employment of defrosting cans, as plaintiff is informed and 
believes, said deceased died on or about JunC 7, 1930, as 
hereinafter more fully shown; that thereafter within the 
time fixed by said Act plaintiff applied to saJd defendant 
and duly filed a claim with him for compensation for her¬ 
self and said minor children arising out of the jieath of her 
said deceased husband; that after due proceedings were 
had said cause came for hearing before defendant oil Octo¬ 
ber 22, 1930; that at said hearing testimony \yas adduced 
showing substantially the following facts: 

That sometime after 7 A. M. June 6, 1930, an un- 
3 usual quantity of steam was seen coming out of a 
room in Georgetown Hospital where the ice was kept 
and where the deceased as part of his duties!was in the 
act of releasing ice from ice molds by defrosting the same 
by playing thereon hot water from a hose; that witnesses 
attracted by this steam saw deceased lying pirone on the 
floor, grasping in his hand a hose from which scalding hot 
water was flowing; that there were no outcries lor groans; 
that witnesses forced the hose out of the hand of deceased; 
that deceased was shaking convulsively, eyes foiling and 
foam coming from the mouth; that he was carfied to one 
of the hospital rooms where it was found that lie was suf¬ 
fering from second degree burns over the upppr one-half 
of his body, from which burns deceased died on the follow¬ 
ing day, June 7, 1930. That the deceased had been subject 
to epileptic seizures although there had been ljo seizures 
recently known to any one during the term of the employ¬ 
ment. That previously to the term of the employment he 
had been treated in said hospital for said epileptic seizures. 

7. That the above testimony was transcribed together 
with other testimony in the case in a record which is hereby 
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referred to, to be marked Exhibit “A” and to be read as a 
part hereof; that thereafter on, to wit, November 10, 1930, 
tile defendant acting in his capacity as Deputy Commis¬ 
sioner aforesaid made and filed his findings of fact and 
order rejecting plaintiff’s claim; that a copy of said order 
is filed herewith 1 marked Plaintiff’s Exhibit “B” and is 
prayed to be taken and read as a part of this bill. 

S. That the plaintiff is advised that the defendant erred 
in his conclusions from the facts as found by him in the 
law as applicable thereto, and in the order based 
4 thereon as follows: 


(a). In not finding that the death arose “out of and in 
the course of his; (deceased’s) employment” in accordance 
with s. 2 (2) of the Act; but finding on the contrary that the 
injury and death “did not arise out of his (deceased’s) 
employment.” 

(1)). In finding that the direct cause of death were burns 
from hot water and not finding that said injury caused 
death within the meaning of s. 9 of the Act. 

(c) . In assuming that the test of liability is the “proxi¬ 
mate cause” of death. 

(d) . In not finding, if “proximate cause” is the true test, 

that the death of deceased resulted from burns received in 
the course of his employment; but finding on the contrary 
that “the proximate cause of the injury and death * * * 

was an epileptic seizure which bears no causal relation what¬ 
ever to the employment and was the sole and efficient cause 
of the death of the employee.” 

(e) . In finding “that the hot water which ran over his 
(deceased’s) face and shoulders caused the employee to 
suffer from second degree burns over the upper one-half 
of liis body, which burns were the direct cause of his death, 
which occurred at Georgetown Hospital on June 7th, 1930,” 
and at the same time finding “that the proximate cause of 
the injury and subsequent death of this employee as related 
herein was the epileptic seizure which had no causal rela¬ 
tion whatever to the employment.” 

(f) . In finding that the “employee had been subject to 
epileptic seizures for some time prior to said date, and 

had on several occasions received treatment there- 
5 for” which treatments are shown by the evidence 
to have been had at the hospital, and at the same time 
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not finding that in retaining deceased as onje of its em¬ 
ployees the hospital assumed the risk of his qondition and 
injuries arising therefrom. 

(g) . In not applying in favor of plaintiff t;he presump¬ 
tions accorded to her by s. 20 of the Act. 

(h) . In failing to make a finding for the plaintiff on the 
whole case and failing to award plaintiff compensation for 
herself and minor children. 

| 

Wherefore, the premises considered, petitioner prays: 

1. That process issue out of this Honorable Court di¬ 
rected to said defendant requiring him to answer the ex* 
igencies of this bill of complaint. 

2. That the proceedings before said Deputy Commis¬ 
sioner be reviewed by this Court as to the conclusions of 
law therein contained, and as to the facts and conclusions 
of fact that may be within the jurisdiction of this court; 
that a proper decree be granted plaintiff as she may be in 
law entitled to. 

3. That an injunction issue out of this court requiring 
the defendant to set aside said order of November 10, 1930, 
and to proceed to award compensation to the plhintiff on be¬ 
half of herself and her minor children within {he terms of 
the Act, and pursuant to the testimony of record in the 
cause. 

4. That plaintiff have such other and further relief as to 
the Court may seem meet and just. 

LILLIE M. STONE, 

| Plaintiff. 

CHARLES V. I ML AY, I 

GEORGE G. McLEISH, j 

Attorneys for Plaintiff. 
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District of Columbia, ss 


Lillie M. Stone, being first duly sworn, on oath deposes 
and says that she has read the foregoing Bill of Complaint 
by her subscribed and knows the contents thereof; that the 
matters and things therein set forth as of personal knowl¬ 
edge are true, and those stated upon information and belief 
she believes to be true. 

LILLIE ML STONE. 


i 
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Subscribed and sworn to before me this 29th day of 
November, A. D., 1930. 

[notarial seal.] M. GRACE DELANY, 

Notary Public, D. C. 

7 Exhibit “ A”. 

Filed February 19, 1931. 

United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, 
Washington, D. C. 

Exhibit “A”. 

Filed February 19, 1931. 

Case No. 19-3. 

Lillie M. Stone (Widow of Charles Stone, Deceased), 

Claimant, 

vs. 

Georgetown University Hospital, Employer; Self Insurer, 

Insurance Carrier. 

Transcript of Testimony at Hearing Before Honorable R. J. 
linage. Deputy Commissioner for the District of Colum¬ 
bia , October 22, 1930. 

Prepared for Messrs. Hamilton & Hamilton, Union Trust 

Building, Washington, D. C. 

H. S. Middlemiss, Shorthand Reporter, Columbian Build¬ 
ing, Washington, D. C. 

Telephone: National 2369. 

8 United States Employers’ Compensation Commis¬ 

sion for the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 19-3. 

Lillie M. Stone (Widow of Charles Stone, Dec’d), Claim¬ 
ant ; Georgetown University Hospital, Employer, Self- 
Insurer. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States Em- 
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ployees’ Compensation Commission, at Washington, D. C., 
on the 22nd day of October, 1930, at 10:30 o’clock a. m. 

Appearances: Charles V. Imlay, Esq., ancl George G. 
McLeish, Esq., Attorneys for Claimant; Messrs. Hamilton 
and Hamilton, by Henry R. Gower, Esq., and George E. 
Hamilton, Esq., Attorneys for Respondents. 

i 

i 

9 The Deputy Commissioner: This is j the case of 
Lillie M. Stone, claimant, against the j Georgetown 

University Hospital, the employer, and Self-insurer. 

The case having been formally set for hearing is pre¬ 
sented for consideration at this time. j 

Representing the claimant are attorneys Charles V. Im¬ 
lay and George G. McLeish. What witnesses have you, Mr. 
Imlay? j 

Mr. Imlay: We have Mrs. Stone, the claimant, we have 
called Mr. John J. Cahill, Sister Rochus and James P. Mc¬ 
Curdy. He is also here. And, Mr. Burdett. 

The Deputy Commissioner: The claimant is here in per¬ 
son, Mrs. Lillie M. Stone? 

Mr. Imlay: Yes. 

The Deputy Commissioner: Are those your witnesses? 
Mr. Imlay: Yes. 

The Deputy Commissioner: The respondent is represented 
by the law' firm of Messrs. Hamilton & Hamilton and, on 
their behalf there are present Mr. Henry R. Gower and Mr. 
George Hamilton, Jr. j 

What witnesses have you? 

Mr. Gov’er: We have Sister Rochus, Sister Timothy, Mrs. 
Clara Ball, Dr. Morton J. Keane, and, if you please, there 
was issued a subpoena to Samuel Benson. 

The Deputy Commissioner: Will the witnesses wiiose 
names have been called wiio are present please stand 

10 and be sworn at this time.) 

(Thereupon the claimant and the witnesses, John J. Ca¬ 
hill, Sister Rochus, Sister Timothy, James PJ McCurdy, 
Mrs. Clara Ball, W. L. Burdett and Dr. Morton J. Keane, 
were duly sw'orn by the Deputy Commissioner.) 

The Deputy Commissioner: Do you want the witnesses ex¬ 
cluded, gentlemen? 

Mr. Gow'er: Not on our part. 

Mr. Imlay: I do not care for it particularly, do you? 
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Mr. Gower: I do not. 

The Deputy Commissioner: Mr. Gower, you represent the 
respondent in this case, do you? 

Mr. Gower: Yes, Mr. Commissioner. 

The Deputy Commissioner: Do you admit, Mr. Gower, 
that the employer, the Georgetown University Hospital, 
was subject to the provisions of the District of Columbia 
Workmen’s Compensation Act at the time of the alleged 
injury? 

Mr. Gower: Yes, Mr. Commissioner. 

The Deputy Commissioner: Will you admit the relation¬ 
ship of employer and employee existed between the George¬ 
town University Hospital and the deceased, on the date of 
the alleged injury, Mr. Gower? 

Mr. Gower: Yes, Mr. Commissioner. 

The Deputy Commissioner: Do you admit that due notice 
of the alleged injury was given to the employer? 

11 Mr. Gower: Yes, Mr. Commissioner. 

The Deputy Commissioner: Do you admit that the 
claimant was performing services, that is, the decedent, was 
performing services on the date of the alleged injury? 

Mr. Gower: Yes. 

The Deputy Commissioner: What are your denials, Mr. 
Gower? 

Mr. Gower: Our denials are that the claimant suffered an 
injury within the meaning of that term under the Compen¬ 
sation Act. 

The Deputy Commissioner: All right. 

Mr. Gower: In a general wav we denv that the injure is one 
that is embraced within the District of Columbia Work¬ 
men ’s Compensation Act. 

The Deputy Corjimissioner: That is the substance of your 
denial ? 

Mr. Gower: That is the substance of my denial, sir. 

The Deputy Commissioner: At this time I want to intro¬ 
duce into evidence as Claimant’s Exhibit No. 1, Form D. C. C. 
A.-362, entitled ‘ ‘Claim for Compensation in Death Case 
by Widow and Children Under the Age of Eighteen”—is 
this by the widow? 

Mr. Imlay: It is filed by the claimant in person. 

The Deputy Commissioner: As widow? 

Mr. Imlav: Yes. 
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The Deputy Commissioner: Filed by the widow and 
12 in behalf of the children whose names are as follows: 

Hazel E., born August 14,1913; Robert W., born Sep¬ 
tember 20, 1915; Edwin G., born February 18, 1918, and 
Ella Belle, born December 13, 1920. N i 

i 

(The document in question was thereupon received in 
evidence and marked: “Claimant’s Exhibit No. 1” and is 
filed in the office of the Deputy Commissioner with the orig¬ 
inal record in this case.) 


The Deputy Commissioner: Are you denying, Mr. Gower, 
that this is the surviving wife within the meaning of the 
Ac t? 

Mr. Gower: We have no information. It is our belief 
that she is. 

The Deputy Commissioner: You demand proof? 

Mr. Gower: We expect to cross examine Mrs. j Stone, yes. 

The Deputy Commissioner: Mr. Gower, will; you admit 
for the sake of brevity, that the funeral expenses were in 
excess of $200? I 

Mr. Gower: Yes, we have no information on that. 

The Deputy Commissioner: I have here a certified copy 
of “Proof of Burial and Funeral Expenses, 'by Under¬ 
taker” indicating that the expenses were $211 j 

This Form 1). C. C. A.-365, entitled: “Proof of Burial 
and Funeral Expenses, by Undertaker” is now Introduced 
as part of the record in this case. j 


13 (The document in question was thereupon received 
in evidence and marked: “Claimant’s Exhibit No. 2” 
and is filed in the office of the Deputy Commissioner with 
the original record in this case.) 


The Deputy Commissioner: This certified copy shows that 
the funeral expense was $211. 

Mr. Gower: Yes. 

The Deputy Commissioner: Now, about the wages of the 
deceased employee, gentlemen? Will it be admitted that 
the wage of the deceased employee was one dollar a day, 
including room and board, that is lodging and board, work¬ 
ing seven davs a week? | 

Mr. Gower: May we say $30 a month—a dollar a day is 
just slightly different; it is $30 a month. 
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The Deputy Commissioner: $30 a month, including room 
and board? 

Mr. Gower: Yes. 

The Deputy Commissioner: Will that be admitted? 

Mr. Imlay: Yes. 

The Deputy Commissioner: Is there any question regard¬ 
ing the medical treatment in this case to be raised at this 
time? 

Mr. Gower: As I understand it, the medical charges are 
a lien on the compensation and are not anything that the 
employer bears. 

14 The Deputy Commissioner: Section 7 of the Act 
provides that the employer shall furnish it; I pre¬ 
sume they did furnish it in this respect? 

Mr. Gower: Oh, no charge is made, of course, for that. 

The Deputy Commissioner: I might say here that the 
employer being a self-insurer and having furnished it, the 
question probably would not arise at this time unless there 
was some dispute over proper medical treatment being 
rendered the claimant ; unless there was that in the case, 
it would not be raised. 

All right, it will be admitted and there is no dispute over 
that. 

Mr. Imlay, you may put on your witnesses and proceed to 
set up your case. 

Mr. Imlay: Before producing the testimony, Mr. Com¬ 
missioner, will you rule on this question which will de¬ 
termine, in great measure, the course of the testimony: 1 
understand that Section 20 and Section 20-a of the Act- 

The Deputy Commissioner (interposing): “The pre¬ 
sumption section,” that is? 

Mr. Imlay: Under that section there is a presumption 
that the claim comes within the provision of this Act. We 
have, of course, in the answer noted- 

The Deputy Commissioner (interposing): That is an ad¬ 
ministrative section and probably ninety-nine and 

15 one-half per cent of all cases are settled under the 
“Presumptive” clause, but where the respondent con¬ 
tests the case the claimant must make their case and prove 
the injury. 

Mr. Imlay: Now, Mr. Commissioner, we will of course 
abide by that ruling. 
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this morn- 


I would like to state for the record this fact, and my 
Brother Gower will correct me if I am wrong in any state¬ 
ment I make. 

Mr. Gower: At the end of the statement but I will not 
interrupt you. 

Mr. Imlay: Yes. Something like ten days ago, Mr. Com¬ 
missioner, or perhaps two weeks ago, realizing that we 
would be confronted on behalf of the claimant; by a situa- 
lion in which a number of facts in this case and peculiarly 
facts within the knowledge of the defendant and employees 
of the defendant and officers of the defendant, we requested 
the privilege of interviewing one of the witnesses who is 
here, Mr. Cahill; and Mr. Gower, from a perfectly con¬ 
scientious motive, I am sure, felt that he should not give 
us that privilege even when the interview would;be- 

The Deputy Commissioner (interposing): Is that wit¬ 
ness here now? ; 

Air. Imlay: Yes. j 

The Deputy Commissioner: You have the privilege of 
examining him then. 

16 Mr. Imlay: Mr. Gower did, however, 

mg, ahead of this hearing, offer opportunity to in¬ 
terrogate the witness and I find, on interviewing the wit¬ 
ness, that he is not in possession—according to the informal 
statement he made—of certain facts I expectjed him to 
know of and which information, as to his knowledge, I would 
have had had Mr. Gower granted the request. 

The Deputy Commissioner: I rather think that is a ques¬ 
tion that should be raised later, Mr. Imlay. You can ex¬ 
amine anv of the witnesses at this time and I shall have 

• i 

to hold that it will be necessary for you to makela case. 

Mr. Imlav: Yes. ! 

* 

The Deputy Commissioner: If your rights have been 
prejudiced in any way, we will give you all the opportunity 
possible and proper to straighten them out. \Ye are not 
interested in technically cutting off the righfs of the 

i 

claimant. j 

Mr. Imlay: May I say in addition, Mr. Commissioner, that 
I also talked to another one of the witnesses and, in answer 
to some questions I asked, Mr. Gower seemed to i think my 
question improper. So, we go to the trial here, if your 
Honor please, under that disadvantage and, at a later time, 


i 
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it may be necessary, in view of that disadvantage, for us 
to request an opportunity to produce other testimony. 

The Deputy Commissioner: All right, the case will 

17 not be prejudiced for the lack of witnesses. 

Mr. Imlay: Thank you. 

The Deputy Commissioner: You may now proceed with 
your case. 

Thereupon Mrs. Lillie M. Stone, the claimant herein, was 
called as a witness for and in her own behalf and, having 
been previously duly sworn, as above indicated, was ex- 
amined and testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. Will you please state your full name, Mrs. Stone? 
A. Mrs. Lillie M. Stone. 

Q. And your address? A. Hvattstown, Maryland. 

The Deputy Commissioner: All right, you may proceed, 
Mr. Imlav. 

y 

Bv Mr. Imlav: 

y y 

Q. You are the claimant in this case? A. Yes. 

Mr. Imlay: Mr. Commissioner, may I have the marriage 
record that I have filed with you, and the records of the 
births of the children? 

The Deputy Commissioner: I will make it all part of the 
record, if vou want me to. 

7 y 

18 (The documents in question were thereupon handed 

to Mr. Imlay.) 

By Mr. Imlay: 

Q. Mrs. Stone, according to the record which is in the 
file here- 

The Deputy Commissioner (interposing): You may in¬ 
troduce it as an exhibit of the claimant if vou want it. 

y 

Bv Mr. Imlav: 

y y 

Q. According to the record of marriage on file here it 
appears that you were known as Lillie M. Burdett by your 
maiden name? A. Yes. 
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Q. And you are married to Charles R. Stone on April 
10, 1911? *A. Yes. i 

Q. And Charles R. Stone was married to you by Henri 
L. G. Keiffer, a minister of Frederick, Maryland? A. Yes, 
sir. i 

Q. Mr. Charles R. Stone is the deceased here, is he not? 
A. Yes. ! 

Q. And he was your husband? A. Yes. j 

Q. Did he remain continuously your husband from the 
date of your marriage on April 10, 19J1 until the 

19 date of his death? A. Yes. 

I 

The Deputy Commissioner: I want to know! if she was 
living with him and dependent on his support? I 
Mr. Imlay: All right. 

The Deputy Commissioner: It is necessary that I know 
that. I 

Mr. Imlay: Yes. 

The Deputy Commissioner: You may bring Itliat out. 

By Mr. Imlay: 1 

Q. Were you living with him at the time of jhis death? 
A. Yes. ! 

Q. Now, according to the record there appears to have 
been born first a daughter, Hazel Irene Stone, pn August 
14, 1913? A. Well, I have one daughter older, j 

By the Deputy Commissioner: 

i 

Q. How old is she? A. 18. 

The Deputy Commissioner: We do not care anything 
about that so far as this record is concerned. I 

i 

By Mr. Imlay: 

Q. Who is the oldest? A. Well, she is over 18, Lillian. 

The Deputy Commissioner: We only want those under 
18. j 

Mr. Imlay: Yes, yes, I see. I 

i 

j 

20 By Mr. Imlay: j 

Q. But now, the four children under the age bf 18 are 
Hazel Irene Stone? A. Yes. 
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Q. Robert West Stone? A. Yes. 

Q. Edwin G. and Ella Belle? A. Yes. 

Q. Are they not? A. Yes. 

Q. Who appear by this record (indicating) to have been 
born in 1913, 1915, 1918 and 1921, respectively? A. Yes. 

The Deputy Commissioner: Are you introducing the 
birth certificates of those children? 

Mr. Imlay: We have them here. 

The Deputy Commissioner: All right; introduce them as 
part of the record. 

Mr. Imlay: I will present these certificates to Mr. Gower 
for his examination (handing the documents in question to 
Mr. Gower). 

The Deputy Commissioner: That is the marriage certifi¬ 
cate and the birth certificates of the four children, is that 
correct ? 

Mr. Imlay: Yes. 

21 (Thereupon the certificate of Eli G. Haugh, Clerk 
of the Circuit Court for Frederick County, Maryland, 

under seal, of the record of marriage of Charles R. Stone 
and Lillian M. Burdett, on the 10th day of April, 1911, by 
Henri L. G. Kieffer, minister of Frederick, Maryland, was 
marked “Claimant’s Exhibit No. 3” and, as such, made a 
part of this record and is filed in the office of the Deputy 
Commissioner with the original records in this case.) 

(There were also received in evidence at this time and 
marked, respectively, “Claimant’s Exhibit Xo. 4”, “Claim¬ 
ant’s Exhibit Xo. 5”, “Claimant’s Exhibit Xo. 6” and 
“Claimant’s Exhibit Xo. 7”, the birth certificates, certified 
to by the State Registrar of Vital Statistics of the State of 
Maryland Department of Health, of Hazel Irene Stone, born 
August 14, 1913* Robert West Stone, born September 20, 
1015, Edwin Garnet Stone, born February 18, 1918, and 
Ella Belle Stone, born December 13, 1920, the said docu¬ 
ments being filed in the office of the Deputy Commissioner 
with the original records in this case.) 

By Mr. Imlay: 

Q. Did these four children live with you continuously 
from the dates of their birth? A. Yes. 

Q. And were they so living at the time of your 

22 husband’s death? A. Yes. 

Q. And are they now? A. Yes. 
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Q. I have here, Mrs. Stone, on file in this case, an under¬ 
taker’s bill subscribed and sworn to under date of August 
9th, 1930, before Harry F. Appleby, by W. L. Burdett, 
amounting to $211. That, I understand, has previously been 
received in evidence and marked ‘*Claimant’s Exhibit 
No. 2”. 

Am I correct in that, Mr. Commissioner ? 

The Deputy Commissioner: Yes. 

i 

By Mr. Imlay: 

j 

Q. I will ask you, Mrs. Stone, has that bill been paid? 
A. No, not any of it. 

Q. This is the bill that W. L. Burdette- A. Yes. 

Q. And he is the undertaker at Hyattstown who buried 

vour husband? A. Yes. 

* 

The Deputy Commissioner: I think Mr. Gower has al¬ 
ready admitted that the funeral costs exceededj $200 so it 
seems unnecessary to prove that further. 

Mr. Gower: We are entirely satisfied as to tfiat. 

By Mr. Imlay: 

Q. Mrs. Stone, when did you first learn Of the fatal 
23 injury to your husband? A. On June 6thj there was 
a phone message came; that was some one in the 
Georgetown Hospital, and I think the first messajge did not 
get through. That came about 11 o’clock and I called back 
and I could not get any information. Well, I was called 
again, then, at 2 o’clock and was told that he was ill at the 
hospital. I asked what was wrong. Well, they said that I 
had better see the doctor. So, of course, I got ready right 
away and went right on down. j 

Q. And, when you got there, where was your j husband? 
A. He was in a ward in the hospital. j 

Q. In the Georgetown Hospital? A. Yes. 

Q. And in what condition was he? A. Well, when I first 
came in, he seemed to be asleep and I talked—of course I 
asked the nurses something about it; I did not know any¬ 
thing about what his trouble was, or anything about it, so 
I asked the nurse. Of course she could not tell mel; she said 
I had to see one of the Sisters and I saw a Sisteb and she 
told me that he was hurt about 7 o’clock that morning in the 
boiler room, “But”, she said, “you can go in and ^ee him”; 
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“he will tell you all about it.’’ And I went in and he was 
awake then and he spoke to me and I asked how he were, 
and I asked him how it happened, what was wrong, and how 
it happened, and he just went right off to sleep. 

Q. Did you observe the condition of his face and 

24 other parts of the body that were exposed? A. Well, 
his throat was all blistered; but, of course, he was 

covered up and I could not see his body. 

Q. What was the condition of his face, did you notice? 
A. I just do not remember. 

Q. Now, what was the hour of your first observation of 
him. A. I think it was about 4 o’clock. 

By the Deputy Commissioner: 

Q. That was in the afternoon? A. Yes, 4 o’clock p. m. 

By Mr. Imlay: 

Q. 4 o’clock p. m.? A. Yes. 

Q. How long were you with him. A. About an hour, I 
think. 

Q. Then where did you go? A. Well, I went to a rela¬ 
tive’s house in Georgetown. 

Q. Did you return to the hospital? A. I came back to the 
hospital about 8 o’clock. 

Q. What was ihis condition then? A. Well, he said he 
was feeling easy. 

Q. He was conscious, was he? A. Well, I thought at first 
he was, but I do not know. I asked him how he felt and he 
said he was feeling better. 

25 Q. Yes? A. And he went off to sleep again. 

Q. Then what did you do? A. I sat there for about 
and hour and I went back to this cousin’s. 

Q. In Georgetown. A. In Georgetown; 2727 X Street. 
Q. And how long did you stay there? A. I stayed there 
all night. 

Q. I see. A. The Sister told me if- 

Q. (Interposing). Then what happened next? Did you 
go back to the hospital again? A. Not until morning. They 
called us about—the hospital called us about half past 7, 
I think it was, and said he died at about half past 3. 

Q. That was half past 3 in the morning. A. Yes. 

Q. Did you then go to the hospital? A. Yes. 

Q. Did you see his body? A. No, I did not. 
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Q. What happened at the hospital? A. Well, I did not 
go until my brother came and we went around and while 
he was about—of course, he was about getting the 

26 bodv. 

m/ 

Q. You got in touch with Mr. Burdetjt, the under¬ 
taker? A. Yes. 

Q. And he completed all the other arrangements? A. 
Yes. ^ | 

Q. You left and went back to Hvattstown ? A.| Well, before 
I left they said there was $7 coming to him on his wages 
and I signed a receipt for that and got that of 1 course. 

Q. Yes. Then you went back to Hvattstown? A. Yes. 

Q. And the body—it was brought up there afterwards? 
A. Yes. ! 

Q. And was buried from your house? A. Yes. 

Q. To your knowledge, how long had your husband been 
working at the hospital? A. Well, I really doij’t know. 

Q. Do you know what he was obtaining there in the way 
of wages? A. No, I do not. 

The Deputy Commissioner: That has been admitted and 
the employer reports that he had worked there one and a 
half months. Is that correct, about? 

The Witness: I think- | 

27 Mr. Gower (interposing): The employment card 
which Mr. Imlav called for shows that lie was em- 

* I 

ployed on April 30th. 

Mr. Tmlav: Yes. I 

* 

Mr. Gower: No, it was April 16th. The firstjpay was on 
April 30th; April 16th, 1930, he commenced to tvork. 


Bv Mr. Imlav: 

% 

j 

Q. Do you know, Mrs. Stone, where he was employed be¬ 
fore he was employed at the hospital? A. No,jI do not; I 
do not remember. j 

Q. Mr. Stone remained at the hospital during the time 
he worked there, during the day and he stayed Ithere every 
night? A. Yes. 

Q. TTow often, approximately, did you see him ? A. Well, 
I had not seen him for several months before this case, be¬ 
cause, of course, he was working in Washington and he did 
not get home very often. 

I 

2—5406a 
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Q. Now, when he did come home, what was the general 
condition of his health as you observed it? A. Well, he 
seemed to be—he did not seem to be complaining. 

Q. He seemed to be in good health, you say? A. Yes. 

Mr. Imlay: It is a fact, I suppose, admitted on both 

28 sides, that at times Mr. Stone had epilepsy attacks? 

Mr. Gower: Yes. 

By Mr. Imlay: 

Q. To your knowledge, when was the last epileptic at¬ 
tack—or, first, let me ask you: Have you witnessed, your¬ 
self, personally, within the last year or two, any epileptic 
attacks that afflicted your husband? A. Yes. I do not just 
remember—one time, when he was home he had one; but I 
do not just remember when that was, exactly. 

Q. Would it be within a year or would it be longer back 
than a year? A. I think—I guess maybe it was about a 
year ago; maybe a little longer than a year. 

Q. You do not know of none since them? A. No, I do not 

know of anv. 

* 

Q. If the Commissioner deems it material, may I ask 
vou this question: Did Mr. Stone send anv monev home? 
A. Yes. 

The Deputy Commissioner: No, it is not material. Well, 
yes, I think it is necessary, too, because she states he had 
not been home for several months. I would like to have 
proof why he was away and if there was a separation there. 

By Mr. Imlay: 

Q. Generally speaking, Mrs. Stone, in the last 

29 month and a half, the records shows that he was at 
the hospital. How often did he send you money and 

in what amounts? A. Well, he just sent $5 or $10 or what¬ 
ever he had; he had no regular amounts he sent to me; he 
would send it to me when he had it—he would send it when¬ 
ever he had it. 

By the Deputy Commissioner: 

Q. I would like to ask one question: Had there been any 

difficultv between vou and Mr. Stone that caused vou to 
% * • 

separate, that you were living apart in disagreement? A. 
No, we never had any disagreement. 
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Q. Why was he away several months? A. Why, he just 
had to go to get work. 

Q. Then it was a matter of convenience, on account of his 
work? A. He was not able to do heavv workj heavy farm 
work, work like that; and he worked around different places. 

Q. But, the reason for being away was a matter of con¬ 
venience in his work or because of a dispute 'between you 
and Mr. Stone? A. Xo, we never had any serious dispute. 

Q. There was nothing that would cause him to leave 
home? A. Xo. j 

Q. Or that would cause you to separate? A. j Xo. 

Q. And you deny there was any separation of any 

30 kind, do you? A. Yes. 

i 

The Deputy Commissioner: That is what I wanted to 
know. 

Mr. Imlav: I think that is all. ! 

* 

i 

Cross-examination. 

i 

i 

By Mr. Gower: 

I 

Q. Mrs. Stone, Mr. Stone was not able to jvork on the 
farm, to do farm work? Why was that, Mrs. Stone, please? 
A. Well, I guess he just was not strong. 

Q. His constitutional disease, the epilepsy, did that affect 
his working on the farm? A. Hard work always affected, 
him, yes. 

Q. Mrs. Stone, you were not employed youirself at the 
time of your husband’s death, were you? A. X6, sir. 

Q. You were not earning anything at the time of your 
husband’s death? A. Xo. 

Q. You lived there in a house that was rented, Mrs. 
Stone? A. Yes. ! 

Q. You do not own any property? A. Xo. 

Q. And are not earning anything? A. Xo. 

31 The Deputy Commissioner: If she were living with 
him, Mr. Gower, it is not necessary to prbve that she 

had earning capacity, if she was living with him; de¬ 
pendency is assumed. 

Bv Mr. Gower: 

t i 

j 

Q. May I ask whether you have any independent income 
except of Mr. Stone? A. Xo, I do not. 
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The Deputy Commissioner: That is not material. 

The Witness: Of course, at times, I would take a case of 

nursing, to help out. 

By the Deputy Commissioner: 

Q. But you were dependent on him for support? A. Yes. 

Bv Mr. Gower: 

Q. Now, about the children, Mrs. Stone: Hazel was the 
oldest. Was Hazel employed? 

The Deputy Commissioner: There is no question of de¬ 
pendency on the part of the children if they are under 18 
years of age. 

Mr. Gower: I did not understand that. There is a 
particular clause- 

The Deputy Commissioner (interposing): That is only 
in respect to the cases where they are not living together. 

Bv Mr. Gower: 

Q. Mr. Burdett, whose bill is here, is your brother ! 
32 A. Yes. 

Q. You did speak of nursing, doing some nursing 
work: I do not know whether it is proper to ask what the 
return from that was. 

The Deputy Commissioner: I think that is not neces¬ 
sary. 

Mr. Gower: Verv well, thank you. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon James P. McCurdy was called as a witness 
for and on behalf of the claimant and, haying been previ¬ 
ously duly sworn, as above indicated, was examined and 
testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. State your full name and address? A. James P. 
McCurdy, 1366 Taylor Street. 


I 

i 
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The Deputy Commissioner: I think I would like to in¬ 
troduce at this time, as part of the record, Form D. C. C. 
A.-364 entitled: “Proof of Death by Physiciah Last in At¬ 
tendance on Deceased”, tiled in the office of the Deputy 
Commissioner June 14, 1930, dated June 13,j 1930, signed 
by Dr. E. Stuart Lyddane, of the Georgetown University 
Hospital. | 


• )• > 


(The document in question was thereupon received in 
evidence and marked: “Claimant’s Exhibit No. 8” 
and is tiled with the original record, in the office of 
the Deputy Commissioner, in this case.) 


The Deputy Commissioner: Now, Mr. Imlay, you may 
proceed with the examination of this witness. ; 


By Mr. Imlay: 

Q. Mr. McCurdy, were you acquainted with Charles 
Stone in his lifetime? A. Yes. 

Q. For how long? A. Why, I have known Charlie Stone 
several years, I presume. 

Q. How many years? A. Four years. 

The Deputy Commissioner: Four years, he jsaid. 


Bv Mr. Imlav: 

* »' 

Q. Yes, and under what circumstances di|d you know 
him? A. Well, 1 am the superintendent of a, Rescue Mis¬ 
sion at 30th and M Street, Northwest, and I j first became 
acquainted with Mr. Stone by his having come in our 
Mission there. j 

Q. How often, approximately, would he come to the Mis¬ 
sion? A. 1 think I saw Mr. Stone no less than twice a 
week, excepting at such times when he was hbme; then, of 
course, we did not see him, but when he was in| Washington 
1 saw him at least twice a week. Lots of times I saw 
34 him everv night. He would come to ! the Mission 
everv night. 

Q. Did you have knowledge of his places of; employment 
in the last year? A. Yes. 

Q. Where was he employed at the time prior to this 
employment at the hospital? A. Well, he wgs doing odd 
jobs around between the time he was working at the 
Georgetown Hospital and the time he began tq work at the 
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Hospital—I mean between the time he was working at 
Georgetown College and the time he was working at the 
Hospital. 

Q. You mean by that, that between the time he worked 

at Georgetown College-. A. (Interposing.) I don’t 

know just how long a period of time that was, but he had 
trouble in getting work; he was working in a bowling alley 
on W isconsin Avenue. He worked there last winter. 

Q. Do you know what he obtained in salary there, in 
wages ? 

The Deputy Commissioner: I think that is immaterial, 

unless there is something else that you want to connect it 

with. It is not necessary to establish the earnings. They 

have been admitted. Thev have admitted his earnings 

* - 

were $30 a month including room and board. 

Bv Mr. Imlav: 

35 Q. What was the name of the employer of that 
bowling alley, do you know? A. That I do not know. 

( t >. How long was it that he was at the bowling alley? 
A. Well, he was at the bowling alley quite a long while, 
that is for him. I judge he must have worked there a year. 

Q. And was that prior to his employment at Georgetown 
College? A. Yes. 

Q. Did you have any knowledge of what his wages were, 
the wages that he received at Georgetown College? A. He 
got the same wages that he was getting at the Hospital, 
a dollar a day and room and board. 

Q. Do you know how long he was at Georgetown College? 
A. Xo, I do not. 

Q. Was it a matter of months or weeks? A. It was a 
matter of months. 

Q. Months? A. Yes. 

Q. And then, you say, lie had some odd jobs between that 
and the time he went to the Hospital? A. Yes. 

Q. During the month and a half or during tlie time he 
was at Georgetown College, during that interval that you 
speak of, what seemed to be the general condition of 

36 his health? A. Whv, his health in the last vear was 
good. 
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By the Deputy Commissioner: 

Q. Now, that is just your observation of it 

Bv Mr. Imlav: 


? 


Q. From your observation? A. Well, it j is from my 
observation and from the—well, yes, from my! observation; 
that would be maybe the right answer. 

Q. Were you familiar with the fact that liejhad epileptic 
conditions? A. I was not familiar with that fact until I 
had known him quite a long while. 

Q. Did you ever see him in an epileptic attack? A. With 
him ? | 

Q. Yes? A. No. He never had any in thejmeeting. 

Q. He never had any in the Mission? A. Ho. 

Q. Did he respond favorably to the work in:the Mission? 

A. That is what made me make the remark I did a min¬ 
ute ago, about my observation. This year U T e have been 
having lectures on prophecy which Mr. Stone was very 
much interested in, but prior to that, a year pr more ago, 
lie was not capable of retaining anything. Hg just seemed 
to have something else on his mind all jthe time and 
37 he happened to meet a doctor. I neveip was able to 
find out who that doctor was, and that doctor told 
him that he could do him some good, and treat him, and 
he did treat him for his eyes, and gave him treatment for 
that kind of disease, I think. 

The Deputy Commissioner: Never mind thht. 

The Witness (resuming): But, anyway, fie had tried 
three or four pairs of glasses and finally he got a pair of 
glasses that seemed to suit him and from ithe time he 
started to wear those glasses why, the epilepsy did not seem 
to come as often, and he did not have so much on his mind; 
he always used to have it on his mind, that| was before, 
he was fearful all the time, but after these glasses came 
into use, why, he did not have that, and he wa^ more atten¬ 
tive and he gave himself more to the study pf the Word 
and we all saw, much to our joy, that an improvement had 
taken place in Stone’s demeanor, and apparently in his 
health, an improvement had come about, and, in the work 
that lie had up at the College he told me abput it and I 
talked with him numbers of times about it; he was very 
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well pleased withiit; there was one Sister up there that he 
just, well, he just thought the world of her. 

The Deputy Commissioner: I doirt think that is mate¬ 
rial. We doirt need to till the record up with that. 

Bv Mr. Imlav: 

* v 

38 Q. Now, in the month and a half that he was in 
the hospital, was the general condition of liis health 

better or worse than previous? A. Oh, much better. 

Mr. Imlav: I think that is all. 

The Deputy Commissioner: All right, Mr. Gower. 

Bv Mr. Imlav: 

* •> 

Q. I have just one more question: Did you hear of any 
epileptic attack during that time, at the hospital? A. No. 

Q. Other than at the very beginning? A. No, tlie only 
thing he complained of in regard to that was the fact that 
when somebody was off or some of the other men were off, 
and they doubled up their work, he had to do another 
man’s duties, which he was doing at the time that he was 
hurt but he had done that two or three other times and 
each time he was taking the ice out of the cask and that 
would bring a stress on his mind which we noticed affected 
him. 

Mr. Tmlay: That is all the questions I have to ask, Mr. 

Gower: vou mav take the witness. 

• * 

Cross-examination. 

By Mr. Gower: 

Q. Mr. McCurdy, when was the last seizure, epileptic 
seizure, that you heard Mr. Stone had? A. Well, I 

39 tried to think back to those times, but I cannot place 
any of them while he was at the hospital. He had 

one when he was at the College, and he was sent from the 
College over to the Hospital. 

By the Deputy Commissioner: 

Q. When did you see Mr. Stone, usually? Just in the 
evening, at night ? A. Just at night. 
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Q. Then you were only with him while he; was in the 
Gospel Mission? A. Yes, sir. 

Bv Mr. Gower: 

Q. When was the last time you saw Mr. Stoije before his 
death, Mr. McCurdy? He died on the-. A|. (Interpos¬ 

ing.) lie died on Friday, and he was in our Mission on 
Wednesday night. It was Tuesday that we had those lec¬ 
tures on prophecy and he was there every Tuesday night. 

Mr. Gower: That is all. 


(The witness thereupon was excused and rletired from 
the witness stand.) 

Thereupon John J. Cahill was called as a 
and on behalf of the claimant and, having been previously 
duly sworn, as above indicated, was examined and testified 
as follows: 


witness for 


40 


Direct examination. 


Bv Mr. Imlav: 

* i 

Q. What is your full name? A. John J. Cahill. 

Q. And your address? A. 1321 35th Street. j 

Q. Washington, D. C.? A. Yes, sir, Northwest. 

Mr. lmlay: I wish to record, Mr. Commissioiier, the fact 
that this was the witness as to which my preliminary state¬ 
ment refers. 

The Deputy Commissioner: Yes. 

You are under oath, Mr. Cahill, so you will answer the 
questions the best you can. 


By Mr. lmlay: 

Q. Mr. Cahill, you arc an employee of Georgetown Uni¬ 
versity Hospital, are you not? A. Absolutely.! 

Q. And you were so employed there on Junej6th? 

By the Deputy Commissioner: 

Q. June 6th, 1930? A. What? 

By Mr. lmlay: 

Q. You were employed there on June 6th, 1930? 
A. 1930? Oh, no. I 

41 Q. This past June 6th? A. Oh, no, I j have been 
there for eighteen years. 


i 
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Q. You were employed there on June 6th, 1930? A. Yes, 
sir; oh, yes. 

Q. Did you know Mr. Charles Stone? A. I just knew 
him working around the place, that is all. 

Q. Was he employed by the Hospital? A. Yes. 

The Deputy Commissioner: That is admitted. 

Bv Mr. Imlav: 

Q. To your knowledge? A. To my knowledge. 

The Deputy Commissioner: That is all admitted that he 
was in the employ of and was performing service for the 
Hospital. 

Bv Mr. Imlav: 

• * 

Q. What were some of Mr. Stone’s duties? A. I cannot 
say. I just seen him clean up. 

Q. Did you ever see him at work? A. Sometimes, yes. 

Q. When you saw him, what was he doing? A. He was 
pulling ice. 

Q. When you say he was “pulling ice” what do 
42 vou mean bv that? A. Taking care of the ice house 

off and on, you know. 

Q. How was the ice kept? A. It was kept in a can, you 
see. 

Q. Explain how it was kept in a can, and what Mr. Stone 
did? 

By the Deputy Commissioner: 

Q. Was there a refrigerating plant where they manufac¬ 
tured their own ice and manufactured it in cans? A. Yes. 

Q. And his business was to lift the cans and handle 
them? A. Yes. 

Bv Mr. Imlav: 

* • 

Q. In order to lift these cans, Mr. Cahill, did he operate 
a hose? A. Not to lift the cans. 

Q. But did he operate a hose, a hose of hot water? Did 
he have to use such a hose in connection with the cans? 
A. Yes, sir. 

Q. For what purpose? A. Just to loosen up the ice in 
the can and letting him move around the cake. 
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Q. Have you seen him during the time of his! employment 
there using the hose, the hot water ho$e? A. Yes. 

43 Q. And for that purpose? A. Yes. 

Q. Where was it brought from? A. The hot water 

spigot. 

Q. The hot water spigot? A. Yes. 

Q. Where was this ice in these cans and where were they 
with reference to the spigot and the spigot with reference 
to the boiler room? A. Oh, it was a long distance, not 
close at all. 

Q. The hose was brought from the hot water spigot to 

the- A. (Interposing.) Yes; just like a length of 

garden hose. 

Q. And Mr. Stone operated the hose by pouring hot 
water on the cans of ice to loosen the ice? A.i Yes. 

Q. On this particular day, do you know the circumstances 
of his death? A. No, sir. 

Q. Hid you see him at the time of his death?! A. No, sir. 
Q. You did not see him operating the hose that morning? 
A. No. 

44 Q. Or that afternoon? A. No, sir. 

Q. When did you learn of his death, shortly after? 

A. I learned of him getting hurt in the ice hoiuse; that is 
all I learned. 

Q. Under what circumstances did you learn of his death? 
How did vou find it out? A. I did not find out'. I did not 
have anvthing to do with him. I did not ask jabout it. I 
did not know anything about it until the men jvere telling 
me downstairs. That is all I know about it. 

Q. Who told you ? A. Mrs. Ball told me. j 
Q. Mrs. Ball? A. Yes. j 

Q. She is here? A. Yes. j 

Q. Is she the housekeeper? A. Yes. I 

Q. That is her official title, is it? A. Yes. j 
Q. Did Mr. Stone work under her direction? j A. Yes. 

Q. He did not come under your direction? A. No. 

45 Q. Have you the jurisdiction over him? A. No. 


Mr. Imlay: Have you the employer’s first report? 

The Deputy Commissioner: That cannot be admitted as 
evidence. The law provides that that cannot be admitted 
as evidence. 
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Mr. Imlay: Xot on the examination of a witness? 

The Deputy Commissioner: The law specifically provides 
that the report furnished by the employer cannot be ad¬ 
mitted as evidence. If there is any question on it that you 
want to ask- 

Bv Mr. Imlav: 

* f 

Q. (Interposing.) What is your official title there? 
A. Chief engineer. 

Q. I understand, then, from what you say, that Mr. Stone 
worked not under your direction at all? A. No, sir. 

Q. Did you ever go by the title of foreman? A. Xo, sir. 

Mr. Imlay: Mr. Commissioner, may I see that answer? 

The Deputv Commissioner: What do vou mean bv “an- 
swer”? ’ 

Mr. Imlay: The first report of the employer. 

The Deputy Commissioner: Yes; you may, hut you can¬ 
not introduce it as evidence. 

(The document in question was thereupon examined by 
Mr. Imlay.) 

46 By Mr. Imlay: 

Q. You have no further knowledge of the circumstances 
of the death of the deceased? A. Xo, sir, I have not. 

Mr. Imlav: That is all. 

Mr. Gower: I have no cross-examination; no questions. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner: Mr. Cahill can go back to 
his work, then, if he wants to? 

Mr. Gower: Mr. Cahill I think is driving the Sisters. I 
think he will wait. 

Mr. Imlav: If Mr. McCurdv wishes, he can be excused. 

The Deputy Commissioner: Have you any objection? 

Mr. Gower: Xot at all. 

Mr. Imlav: But, before he goes, mav I state for the 
record that Mr. McCurdy went, at my request, this morn¬ 
ing, to Georgetown to bring one or two witnesses whom we 
had expected would come voluntarily on this matter of the 
value of board and lodging. We had hoped to present them. 
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But, at this time all I want to state in the record is that 
Mr. McCurdv made that effort and thev would not come 
voluntarily and, if you think- 

The Deputy Commissioner (interposing): We have a 
regular rate of board and lodging established. It has 
47 been admitted that board and lodging is part of the 
wages of the deceased, so there is no necessity of 
bringing those witnesses here, as I can see it. 

Mr. Imlav: As I understand it, vou do not care for extra 
testimony on that? 

The Deputy Commissioner: No, sir; they admitted that 
board and lodging was included and- 

Mr. Imlav (interposing): Now, if you rule oil the board 
on the basis of $1 a day, and lodging on the basis of $15 
a month, I should not want to controvert that. 

The Deputy Commissioner: I want to know jif there is 
any objection to it. 

Mr. Gower: Yes; we feel we are under the necessity to 
introduce evidence. j 

The Deputy Commissioner: Then you will be given a 

privilege or the privilege of bringing further evidence if 

vou wish. ! 

* 

Mr. Imlav: Is that so? Shall I produce my!testimony 
first or rest on that ? i 


The Deputy Commissioner: When the hearing is con¬ 
tinued, I will continue it subject to the call of the Deputy 
Commissioner and your rights will not be prejudiced in any 
way due to the lack of the introduction of such evidence 
that is material. 

The questions controverted are whether <j>r not this 
4S injury arose out of and in the course of the occupa¬ 
tion; if it is established it did, I will calls for your 

testimonv and if not there will be no need for itj 
♦ 

Mr. Imlav: On this specific understanding, mjay I rest 
on what vou have stated? i 

The Deputy Commissioner: Yes, at this timej but you 
will be given the privilege of submitting further testimony 
on the question if you wish, and if it is deemed necessary. 

Mr. Imlav: Then I will continue with testimony on an 
entirely different question. 

The Deputy Commissioner: That does not relate to an 
examination of witnesses with respect to this injiiry. 
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Mr. Imlav: Xo. I will ask Sister Rochus to take the 

mr 

stand. 


Thereupon Sister Rochus of of Georgetown University 
Hospital, was called as a witness for and on behalf of the 
claimant and, having been previously duly sworn, as above 
indicated, was examined and testified as follows: 


Direct examination. 


By the Deputy Commissioner: 

Q. Sister Rochus, you are from Georgetown Hospital? 
A. Georgetown University Hospital, yes, sir. 

49 Mr. Imlav: Sister Rochus is another one of the 

witnesses mentioned in my opening statement, if your 
Honor please. 

The Deputy Commissioner: Yes; I understand. 

Mr. Imlav: 1 ought to state, however, that it was only 

on this matter of the monev value of board that Mr. Gower 

* 

objected to my questioning Sister Rochus. Sister Rochus 
was ready, at Mr. Gower’s suggestion, to answer anything 
that had to do with the matter. 

Mr. Gower: Mr. Imlav’s first statement appeared to be 
fair, but on this one, I will make this comment: this ques¬ 
tion that lie puts to Sister Rochus was this: 44 Do you some- 
limes have, as paying guests—and “Do you sometimes 
board at the hospital friends of patients". 

I said I did not think that those were fair questions. 


By the Deputy Commissioner: 


Q. Sister Rochus, do you have charge of the funds of 
Georgetown University Hospital? A. Yes, 1 am the Su¬ 


perior. 

Q. And you have an idea of what a reasonable amount 
of board and lodging will be ? A. Yes. 

Q. You have that information? A. Yes. 


The Deputy Commissioner: You can ask her the ques¬ 
tion now you have her here. I think it well to have 
50 her testify on that question so that she won’t need 
to be called back again in case you require further 
evidence in that matter. 
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By Mr. Imlay: j 

Q. Sister, when one stays there and is charged for board 
and lodging, at what rate- 

Mr. Gower (interposing): I object, if your Honor please. 

The Deputy Commissioner: I will determine whether it 
has anv bearing. 

Mr. Gower: Quite right. 

The Deputy Commissioner: Your objection will be recog¬ 
nized. 


The Witness: Do I charge for it? It depends 
cunistances. 


on the cir- 


Bv the Deputy Commissioner: 

Q. Well, it depends on whether it is a guest lor an em¬ 
ployee? A. It depends on the circumstances altogether. 

The Deputy Commissioner: Well, I think that your ques¬ 
tion is out of bounds. 

The Witness: It is the circumstances of the pqtient and 
the table setting. 

Bv Mr. Imlav: 

. * 

Q. Do I understand, Sister- 

The Deputy Commissioner (interposing): You have to 
find out what people who are employed do. j 


51 


Bv Mr. Imlav: 


Q. Well, with reference to an employee? A. Yes. 

Q. What would be the rate of board charged to an em¬ 
ployee .' A. Well, on the average of $5 a week, j 

Q. $5 a week, you say, on an average, Sister, ipr an em¬ 
ployee? A. Board and lodging, $5 a week. 

Q. Board and lodging? A. Yes. j 

By the Deputy Commissioner: ; 

Q. That is very reasonable, is it not? A. That) is about 
all we get out of it, $5 a week. 


Mr. Imlay: The next question I will ask subject to the 
Commissioner’s ruling or to Mr. Gower’s objection. 

The Deputy Commissioner: All right, ask it. 
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Bv Mr. Imlav: 

* » 

Q. What would you charge for a guest ? 

The Deputy (Commissioner: I think that is immaterial; 
she already testified that a different rate would apply. 

The Witness: It depends on the circumstances, alto¬ 
gether. 

Mr. Gower: Of course, I object to the question that Mr. 
Imlav asked. 


By the Deputy Commissioner: 
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Q. I 11 the particular instance of the deceased, Mr. 
Stone, what did you estimate was the value of his 
lodging and board? A. 1 would just estimate it about $5 
a week. 

Q. $5 a week for room and board? A. Yes; lie got $20 
a month. 

The Deputy Commissioner: On the other hand, Mr. 
Imlav, I must say that the law provides that the term 
“wages’* means the money rate at which the service ren¬ 
dered is recompensed under the contract of hiring in force 
at the time of the injury, including the reasonable value 
of board, rent, housing, lodging, or similar advantages re¬ 
ceived from the employer, and gratuities received in the 
course of employment from others than the employer. 

The question reasonably leaves some open chance for the 
determination by somebody and it is proved, presumed, I 
think, that that is left in the hands of the Deputy Commis¬ 
sioner, and although the Sister might testify that $4.50 or 
$5 a week would be a reasonable compensation, a reason¬ 
able conclusion of theirs, I do not believe the Deputy Com¬ 
missioner would feel himself bound bv that because if 1 feel 

% 

that the Sister is giving board and lodging at a price that 

is below what it is worth to him, I still have the right to 

sav what the reasonable amount would be. I am not criticis- 
•> 

ing the Sister at all, but if they are charitable and generous 
in allowing this to the people in their employ, I still 
think it gives me the right to determine the reason¬ 
ableness of that. 

Mr. Gower: There is no question about that at all. 

The Deputy Commissioner: If there is any question 
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i 

about that, we will receive the Sister's testimony and I will 
take it under advisement in connection with that section of 
the Act. | 

Bv Mr. Imlav: I 

» * 

Q. Now, Sister, the subpoena asked this question: To 
bring with you any statistical information as to value placed 
by the hospital on the board and lodging—‘‘Bring with you 
any statistical information as to the value placed by the 
hospital on the board and lodging of the deceased or em¬ 
ployees generally.” Is there, anywhere, any statistical 
statement in the records of the hospital, placing that value 
of $5? A. Xo, there is not; there are no statistics to tell us 
$5 a week. 

Q. In other words, so far as your records are concerned, 
that is true? A. Yes. j 

Q. You are the custodian of the records? A. Yes. 

Q. So far as your records are concerned there is no record 

that specifically contains the conclusion that $5 a 
54 week should be charged! j 

i 

The Deputy Commissioner: I think she libs answered 
that. j 

Bv Mr. Imlav: I 

. 

Q. As being the proper amount? A. X"o. j 

The Deputy Commissioner: She has answered that. 

Mr. Imlav: I think that is all. ! 

Mr. Gower: There were some records if you remember 
that you asked to have produced. Here they are (handing 
certain documents to Mr. Imlav). This (indicating another 
document) you did not ask be produced, but here it is. 

Air. Imlav: I have before me a card entitled “Charles 
Stone, general work, April 16th.” I will submit that to 
the examination of the witness (handing the cjird in ques¬ 
tion to the witness). j 

Bv Air. Imlav: 

Q. That is the financial record of his withdrawal of 

w i 

salarv? A. Yes. ! 

3—5406a I 

I 

| 

i 

i 
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The Deputy Commissioner: The wages are admitted, if 
that is being introduced for that purpose. 

The Witness: lie was paid twice a month. 

Mr. Gower: May I interrupt to say that we have pro¬ 
duced that card with the custodian of the card, Mrs. Ball. 
Sister Rochus may be able to sav that contains cer- 

55 tain data, but, in answer to your subpoena, the cus¬ 
todian of the record card, Mrs. Ball, is presented. 

You may, however, ask Sister Rochus whatever you wish 
about it. 

Mr. Imlav: Apparently the Commissioner is satisfied 
without it. 

Mr. Gower: Yes. 

The Deputy Commissioner: You admitted the wage so 
there is no reason to go into that again. 

Mr. Imlay: There is only one further matter: I presume, 
Mr. Gower, it is admitted that the exact date deceased be¬ 
gan work was April 16, 1930? 

Mr. Gower: I read it so. Mrs. Ball will testify on that. 

The Deputy Commissioner: She will testify when she 
comes on the stand. 

Mr. Gower: I would rather that Mrs. Ball say so. I am 
admitting only what I see there (indicating the card). 

Mr. Imlay: Now, 1 think before I leave that matter of 
records I will go into this just briefly: I have before me 
a record purporting to be a record of the Georgetown Uni¬ 
versity Hospital, Form 15, “Summary”, consisting of a 
number of pages with various memoranda and charts pur¬ 
porting to be with reference to Charles Stone, male, age 
35, race white. 

The Deputy Commissioner: What is this, a hospital 
record of his sickness while in the hospital? 

56 Mr. Imlav: Yes. 

Mr. Gower: But, preliminary to the illness which 
caused his death. That is before, several months before. 

Mr. Imlay: Prior to the employment? 

Mr. Gower: Prior to the employment, yes. 

Bv Mr. Imlav: 

• * 

Q. I will ask you whether or not this is a record of the 
hospital (handing the document last referred to to the wit¬ 
ness) ? A. (After examining the document.) Yes: that is 
the record of the hospital: I am sure of it. 
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Q. A record of which you are custodian ? ;A. Yes. 

Mr. Imlay: I will ask that this be marked for identifica¬ 
tion. 

The Deputy Commissioner: Just identify it; it is not nec¬ 
essary to put it in the record. 

Mr. Imlay: I will identify it at this moment;. It is dated 
September 22, 1929. j 

i 

(The document in question was thereupon! marked for 
identification on behalf of the claimant, as “Cor Identifica¬ 
tion, Claimant Xo. 9”.) 


Mr. Imlav: 

Q. I show you another record, substantially the same 
form, dated October 13, referring* also (o Charles R. 
57 Stone, male, age 35, same nationality, and so forth, 
and I will ask you whether or not it is glso a record 
of the hospital (handing* a document to the; witness for 
her examination)? A. (After examining* the document.) 
That is a record of the hospital. 


The Deputy Commissioner: That is a later date? 

Mr. Imlav: Yes. 

i 

I will ask that that now be marked for identification. 


(The document in question was thereupon; marked for 
identification on behalf of the claimant, as “For Identifica¬ 
tion, Claimant Xo. 10.“) 


Bv Mr. Imlay: 

Q. Sister, I call your attention to the fact that on both 
of these records occurs the statement: “Working* diagnosis 
epilepsy” and “Final diagnosis with complications” there 
is “same”. Do vou know whose handwriting* it hat is in in 
each case? A. (After examining the documents.) It is in 
the one down here (indicating). 

Q. It is in the handwriting, under September 22nd, 1930, 
of Dr. William M. Yater? A. Yes. I 


The Deputy Commissioner: That is a summary sheet, 
is it? " j 

Mr. Imlay: Yes. 
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By Mr. Imlav: 

• » 

58 Q. The attending physician? A. Yes. 

Q. And, in the other case? A. E. Stuart Lyddane. 

Q. In both instances, this is the physician in attendance 
on this patient while in the hospital? A. Yes, sir. 

Q. And they were the ones, under the hospital regula¬ 
tions, who signed these charts? A. Yes, sir. 

Q. Then, what follows in each case? 

The Deputy Commissioner: Are you introducing them as 
part of the record? 

By Mr. ImlaY: 

• * 

Q. Then, what follows in each case is what purports to 

be Yarious memoranda which were made bv the doctors? 

% 

Dr. Keane (interposing): I think I can answer that. 

By Mr. ImlaY: 

» * 

Q. Made by the physicians in the same case? A. The 
physicians always make them. The nurses never make any 
notes there. 

The Deputy Commissioner: What is the purpose of the 
record, Mr. Imlay? 

Mr. Imlay: The purpose, Mr. Commissioner, is to show 
that this hospital treated this man for epilepsy prior 

59 to his employment. 

The Deputy Commissioner: You are admitting 
that he had epilepsy prior to his employment by introduc¬ 
ing this record. 

Mr. Imlay: We will admit that. That is apparent from 
these records. 

The Deputy Commissioner: All right. 

Mr. Imlay: We are going to ask now and I make the mo¬ 
tion now, that both records be admitted as evidence show¬ 
ing that the hospital had treated him for epilepsy and 
therefore it- 

Mr. Gower (interposing): The Commissioner is the one 
to make the conclusion in this case. The function now is 
the introduction of evidence and we have no objection to 
the introduction of this evidence. 

The Deputy Commissioner: They will be admitted as 
part of the record. 
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i 

Mr. Imlay: I realize that that is in part jargument. 1 
move that these records be admitted in evidence as claim¬ 
ant’s exhibits No. 9 and No. 10 respectively! and I under¬ 
stand that Mr. Gower has no objection. 

Mr. Gower: I have no objection. 

(The records in question heretofore identified on behalf 
of the claimant as No. 9 and No. 10, were thereupon re¬ 
ceived in evidence and marked: “Claimant’^ Exhibit No. 
9” and “Claimant’s Exhibit No. 10” land are sub- 

60 mitted to the office of the Deputy Comnjissioner with 
the original transcript of the record in this case.) 

By Mr. Imlav: 

Q. You did not personally employ the deceased, did you? 
A. No, Mrs. Ball did. | 

Mr. Imlav: You mav examine the witness,! Mr. Gower. 

\ 

Cross-examination. 

By Mr. Gower: 

Q. Sister Rochus, where was the room whicjh Mr. Stone 
occupied? A. Where was it? 

Q. When he worked there as an employee? A. They 
have rooms—the men have rooms right over! the morgue 
and over the boiler room. 

By the Deputy Commissioner: 

I 

Q. All of the men, the male employees? A. Yes. 

I 

Bv Mr. Gower: 

* 

i 

Q. How many men are there in a room, Sister ? A. Some 
have two and some have but one. 

Q. What is the relation of these buildings where the 
rooms are, if any, to the chimney stack for -the heating 
plant? A. Well, it is not so very far fjrom that. 

61 Q. Not very far from that? A. No. j 

Q. Then, what is the relation of the buildings 
where the men have their rooms to the enginq room? A. 
Right back of the engine room, right back of it. 

Q. Do you know how many boilers there arq there? A. 
Three large boilers. 


i 

i 
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Q. What adjoins the boiler house, Sister ? A. You will 
have to ask John Cahill about that. 

Q. What department of the hospital is south of the 
boiler room, Sister? Towards the river? A. Well, the 
morgue. 

Q. Well, is there any* other department in that same 
group, there? A. Xo, indeed; the nurses used to sleep 
over there. 

Q. This may be a leading question: Where is the laundry 
located there? A. Well, that is on the other side of the 
boiler room. 

Mr. Gower: That is all, Sister. 

By the Deputy Commissioner: 

Q. Then, was this man, Mr. Stone with two men in the 

room? A. I really cannot tell whether he was in a room 

with anv partv of men or not; that I do not know. Do 

vou know, Mrs. Ball ? 

• • 

62 Mr. Gower: We must find out of the person under 
oath and being examined, Sister. 

Mr. Imlay: May I ask but one question? 

Mr. Gower: Certainly. 

Bv Mr. Imlav: 

* * 

Q. Did you know Mr. Stone personally? A. Xo, I did 
not. 

Q. Did you see him about his work? A. Xo; I never saw 
Mr. Stone personally to speak to. 

Q. You never saw him? A. I never saw him; she hired 
him, Mrs. Ball—T did not see him at all. 

Q. Did you know Mr. Cahill? A. Very well; he has 
been there for eighteen years. 

Q. Is there any other employee by the name of Cahill in 
the hospital? A. Xo. 

Q. Do you know, Sister, who it was who picked Mr. 
Stone up ? A. Sister Timothy. 

Q. Who? A. Sister Timothy. She is right here. 

Mr. Imlay: Then, I would like to call Sister Timothy. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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63 Thereupon Sister Timothy, of the Georgetown 
University Hospital, was called as a witness for and 

on behalf of the claimant and, having been previously duly 
sworn, as above indicated, was examined and testified as 
follows: 

i 

i • 

Direct examination. 

i 

! 

By the Deputy Commissioner: 

Q. Sister Timothy, you are from the Georgetown Hos¬ 
pital? A. Yes, sir. 

Mr. Imlay: May I ask this one question bf Sister Ro- 
chus ? She mav remain where she is. 

- j 

The Deputy Commissioner: All right. 

i 

By Mr. Imlav: 

Q. Sister Rochus, did you know Mr. Georgq Washington 
Snyder? Was he an employee at the time? A. |Mr. Snyder? 

Q. Snyder? A. Yes, I know him. 

Q. Was he an employee? A. Mrs. Ball knows better 
than I do. 

The Deputy Commissioner: You can ask Mrs. Ball. 

Mr. Imlay: Very well. Then, I will proceed with the 
examination of Sister Timothy, if that is all right. 

64 The Deputy Commissioner: Yes. 

I 

i 

By Mr. Imlay: j 

Q. Sister Timothy, will you tell us the circumstances 
under which, as you know, Mr. Stone died? Ai Well, when 
I came there to the basement hall the morning; it happened 
it was about 10 minutes to 7 o'clock in the morning, and I 
was just about three feet away when I saw tlije steam roll 
out of the door. The kitchen was not very farjfrom the ice 
plant and I was just going through the hall from chapel at' 
the time, early in the morning, when the steam came roll¬ 
ing out. 

There was a colored lady who does the cleaning, and she 
was about a foot away from me and she said: 44 Come, 
Sister,” and she was very nervous, and she was nearer the 
door before I was, and I ran in and I thought maybe some- 

j 

i 

! 

i 

i 
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thing had exploded in the ice plant—that is the only atten¬ 
tion I had. So, when we went in I saw Mr. Stone lying 
with the hose in his right hand and the water was pouring 
out, and at the time that I saw him the foam was coming 
out of his mouth and he was rolling his eyes, and he had 
eight molds drawn out, eight molds of ice, and I guess he 
was defrosting them at the time, and I tried to get the hose 
out of his hand but I was unable to get it away from him; 
he had such a tight grip on it, and I called to the men eat¬ 
ing breakfast at the time, I said: “Please cut the water 
off”. The hose was connected from that spigot and 
65 the man who has charge of the men, he seized that— 
he washes the dishes and he attaches that hose, and 
all that, and of course I had to give a couple of hollers be¬ 
fore thev understood what I meant and I asked them to 
please cut off the water, and they did, and that was the 
time that I took the hose out of his hand. I could not get 
it out right away; !I had to use my habit to pull the hose 
out of his hand, he had such a strong grip on it. 

I called in at the men: “Won't all you men please come 
out here and help me to carry this man out”, I could see 
that he was in agony; lie did not know who I was and I said 
to Hattie “Get hold of 111111 "—the colored lady, that is, she 
is the one that does the cleaning—and we dragged him out, 
carried him out the best way we could and the men did not 
make much of an attempt to do anything; they did not 
know what it was at the time and reallv I do not think anv- 
one stopped to think what it was. We got the man out and 
I ran into the sitting room in the kitchen, got a little 
cushion and propped the cushion under his head and I said 
to the men: “Help me please; hold him down until I call 
for the doctor” and I ran in the kitchen and I was the one 
that got the doctor for him and that is what I witnessed 
that morning. 

Q. The colored woman to whom you first spoke, was 
Hattie? A. Hattie Jones. 

6*6 Q. She was the first to see him actually? A. She 
was about one foot away, ahead of me, before me, 
but she was afraid to enter the door when she saw the man 
lying there: colored people are afraid, and she said: “Come 
Sister” and when I came in I saw Mr. Stone lying there; 
he was lying flat, with the hose in his hand, and he was just 
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rolling liis eyes and the foam was coming out of his month 
at the time. j 

That is just the condition I found him in and he was 
about—it was about 10 minutes when the doctors came and 
lie ordered him to the fourth floor and they gave him 
medical attention there and that was the last Ijsaw of Mr. 
Stone. | 

Q. Do you—Hattie and you were attracted about the 
same time by this escaping steam? A. Yes. 

( t >. Were there any groans or outcries? A. No. 

Q. You both ran on noticing this sudden escape of steam 
and Hattie got there a little ahead of you? A. Yes. 

Q. And she paused until you came up? A. Yes. 

Q. And you got ahead then, and both, practically at the 
same time, looked in? A. Yes. 

(17 Q. And it was you that assisted in getting this 
hose out of his hand ? A. Yes, I assisted pi that. 

Q. And that entailed some risk to yourself and Hattie 
until you were able to get the men to turn off Ithe steam? 
A. Which thev did. 

Q. And the man at that time was lying down? A. Yes. 

Q. This all took place in the room where the ice was 
stored? A. Yes, that is where he had taken that spell, or 
whatever it was; lie had eight molds drawn out when it 
happened. 

Q. And that is where lie often worked? A. Well, he did 
not work there all the time; it was just that week that he 
was on the ice. 

Q. Yes. Had you seen him at work in there during the 
week before that ? A. Yes, I saw him there. 

Q. And at the time you saw him there, duringjthat week, 
was he at the howse? A. No, not at the time; sometimes he 
had the ice drawn out, and other times he was nearlv 
finished. 

Q. Was it customary to use the hot water when they had 
to draw the molds? A. Yes. 


AS By the Deputy Commissioner: 

Q. That was a defrosting process to get the ice out of 
there? A. Yes, sir. 
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By Mr. Imlav: 

Q. Do you know whether there was an employ- by the 
name of George Washington Snyder? A. I cannot recall. 
Q. You do not know him? A. No. 

Q. Do you know any of the names of the men that came 
on your call? A. Just Mr. Hamilton, a man that works in 

v * 

the laundry, draws washing out of the hoppers. 

Q. Besides Hattie and yourself there was Mr. Hamilton. 
Was he the third to see him? A. He helped to carry him 

m. * 

out. 

Q. And you and Hattie and Hamilton- A. (Inter¬ 

posing.) Mr. Hamilton. 

Q. You and Hattie and Mr. Hamilton, all three helped to 
carry him out? A. We all helped to carry him out. 

Q. And then somebody relieved you then in taking him 
up to the ward? A. Dr. Lyddane came. He ordered 
69 him to the fourth floor. The night Sister came and 
ordered the doctor to see that he would be taken 
care of. 

Q. You already placed this occurrence at some time after 
7 o'clock in the morning? A. Yes. 

Q. On June 6th? A. Yes. 

Q. 1930? A. Yes. 

Mr. Imlav: I think that is all I have just now, Mr. 
Commissioner. 

Cross-examination. 

By Mr. Gower: 

Q. Sister Timothy, this hot water you spoke of comes 
from a spigot? A. Yes. 

Q. Where is that spigot or at least that part of the spigot 
which is attached to something else. Where is that ? A. It 
is just across from the ice plant. There is a little room 
just across the corridor of the basement and there is a hose 
there that they use for the men's dishes: they have used 
if for that. 

Q. They use it for the men’s dishes. A. Yes. 

Q. Tell whether or not there is a sink there? A. 
Yes, there is a sink there with hot and cold water. 
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Q. That water, it is used for washing the men’s dishes. 
A. Yes. j 

Q. How is it heated? A. From the engine rbom. 

Q. From the engine room? A. Yes. 

I 

The Deputy Commissioner: She means the bpiler room. 
The Witness: Yes, the boiler room. 

By Mr. Gower: 

Q. Who washes the men’s dishes, Sister Timothy? A. 
We have a man in the employ of the hospital just for that 
purpose. He waits on the men and carries the food in and 
washes the dishes. 

Q. He does all that work, I see. A. Yes. 

Q. Now, Sister Timothy- 


The Deputy Commissioner (interposing): I think, Mr. 
Gower, that the whole thing is a medical question now. You 
have the facts here pretty well established, j Mr. Imlay 
brought out the circumstances beautifully. It i$ a question 
of medical treatment from now on, it seems to ihe, and it is 
a question to establish the relationship of thisiman’s con¬ 
dition whether or not the epileptic fit wajs the cause 
71 of the difficulty or the scalding produced the epileptic 
fit. I think you have the circumstances j beautifully 
set up and unless you have some other question^- 


Mr. Gower (interposing): There are just h couple of 
questions that might' bear on that. 

The Deputy Commissioner: All right. 

Mr. Gower: I respect the Commissioner’s suggestion but 
there are just a couple of questions. 

The Deputy Commissioner: All right. 

Bv Mr. Gower: 

i 

Q. In the first place, you have said that the hose was 
held tight in Mr. Stone’s right hand? A. Yes. j 

Q. Held tight in what position with respect to his body? 
A. Close to the chest, at the time. 

Q. (’lose to the chest. A. Yes, just close to the chest. 


By the Deputy Commissioner: 

Q. And hot water was coming out on him? A. Yes, on 
to his face. 
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By Mr. Gower: 

Q. On to his face? A. Yes. 

Q. And on any other part' of the body ? A. And it came 
down all over the body. 

72 Q. All over the body? A. Yes. 

Q. Now, that water at the kitchen there, have you 
noticed any difference in the temperature of that water 
when it is just turned on a little while and when it has been 
turned on for some time? Is there any difference in the 
temperature do you think? A. Well, early in the morning, 
I would think it would be hotter, they have not used so 
much of it earlier in the morning, and the longer it runs the 
hotter it gets. 

Q. When you pass up there and see the men lifting the 
ice, does steam ordinarily come out of there ? A. No, they 
generally do not! put so much on; really, at times, you do 
not need much water to defrost the ice. There may be 
times when you do not use any at all or when you do not 
see any steam at all. He was on dutv earlv that morning. 

Q. Sister, vou are a member of the hospital order? A. 
Yes. 

Q. How long have you been in the Order, Sister, roughly 
speaking? A. In the Order? 

Q. Yes? A. Fifteen years. 

Q. And you have lived in hospitals all that time? 

73 A. All of that time. 

Q. You have seen persons with seizures of various 
sorts? A. Yes, I have. 

Q. Have you any opinion of the condition of Mr. Stone 

when vou saw him? 

* 

Mr. Imlav: Now, I think I will have to- 

The Deputy Commissioner (interposing): Let me ask 
this question: 

By the Deputy Commissioner: 

Q. Are you a purse, a registered nurse, Sister? A. No, 
I am not. 

Q. You have been trained as a nurse in that institution? 
A. No, I do domestic work. 

Q. You are not a nurse? A. No. 
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Mr. Imlay: The question is objected to. 

The Deputy Commissioner: She can answer giving her 
opinion; it will be weighed for what it' is worth.| 

Mr. Gower: That is all we can ask. 

The Deputy Commissioner: All right. 

Mr. Gower: I merely asked if she belonged to the hos¬ 
pital order. 

The Deputy Commissioner: All right. 

By the Deputy Commissioner: 

i 

Q. Have you any opinion of what the difficulty 

74 was with Mr. Stone. At' that time, Sistbr? A. Do 
I have any opinion? 

Q. Yes? What do you think was the matted with Mr. 
Stone? A. Well, to tell you the truth, I saw hijm the day 
before and he told me that' he was not feeling well. He was 
a very nice gentleman and I spoke to him as he went 
through the kitchen, and lie said: “Sister, I am not feeling 
so well today’’ and I said: “Well, take life a little easier 
today”, of course not thinking that the man was kick; I did 
not know what his condition was or what it may have been. 
Then the next morning that was the way I found him. 

By the Deputy Commissioner: 

Q. Had you ever seen him in an epileptic fit!? A. No, 
I never seen him in one. That' was the first rporning I 
saw him. i 

| 

By Mr. Gower: 

j 

Q. That morning was the first time you saw him in what 
might be termed an epileptic fit? A. Yes. 

i 

j 

By the Deputy Commissioner: 

Q. Was he kind of shivering? A. He was rolling, he was 

and his eyes were rolling- 

Q. (Interposing.) His hands were shaking as if 

75 in a spasm? A. Yes. 

i 

By Mr. Imlay: 

Q. Sister, when he revealed that condition, as , I under¬ 
stand it, the morning before the fatal accident,! did you 
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suggest any treatment to him? A. Xo, I did not. I could 
not. I was not a nurse and I had no authority to do it. 

Q. Was it known to you that he had epileptic fits? You 
had never seen him in one before, as I understand it? A. 
Xo, I never saw it. 

Q. Was it known to you that he had them? A. He had 
it that morning when he came in. 

Q. On the day, prior to that accident ? A. Xo. 

Q. During the month and a half that he was there, you 
saw him frequently? A. Well, I saw him- 

Q. (Interposing.) Did you know that he was, at times, 
subject to epilepsy? A. Xo, I did not. 

Q. Did anyone tell you that? A. Xo. 

Q. You had not heard it from any source? A. Xo, I did 
not. 


The Deputy Commissioner: Is that all the exami- 
76 nation of the Sister? 

Mr. Gower: That is all on cross examination. Is 
that all that vou have, Air. Imlav? 

Mr. McLeish: I would like to suggest one thing: When 
Sister Timothv testified on direct examination she said the 
hose was in his hand and tight, and the water was coming- 
out toward his chest. There is an intimation there that he 
was shaking. When you asked that question: “Was he 
shaking” it was a leading question, I think. 

The Deputy Commissioner: You can strike that. She 
testified he was rolling his eyes and frothing at the mouth. 
The other part of it can be stricken if you wish. 

Are you through with the Sister? 

Mr. Imlav: Yes. 

Mr. Gower: Yes, thank vou Mr. Commissioner. Take 
your place, Sister. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Imlav: May I ask, Mr. Commissioner—I did not call 
for it, but may I ask if we have the hospital records show¬ 
ing Mr. Stone’s treatment at the time? 

Mr. Gower: Yes. 

Mr. Imlav: May I see it for a moment ? 

«r » 
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Mr. Gower: Yes, Mr. Imlay (handing a document to Mr. 
Imlay). 

77 Mr. Imlav: Thank von, Mr. Gower. 

Without calling the Sister back to the stand, may 
1 ask that, for identification, this be marked only! for identi¬ 
fication at this time, as “Claimant’s Exhibit No. 11” for 
identification, being a record dated June 6, 1930, of Charles 
Stone, male, age 46, white, being a record of thd treatment 
of the patient after the fatal injury. 

That is now being marked for identification! only, Mr. 
Commissioner. 

The Deputy Commissioner: You just want this identified 
as part of the record? 

Mr. McLeish: That is an exhibit, not marked as an ex¬ 
hibit but just as an identified paper. 

The Deputy Commissioner: All right. 

(The document in question was thereupon mafked “For 
identification, Claimant No. 11.”) 

7 i 

i 

Air. Gower: We do not want any misunderstanding: the 
two earlier reports showing a diagnosis and treatment for 
epilepsy are introduced. 

The Deputy Commissioner: Yes, as part of tljie record; 
this last one is merely identified and is not introduced into 
the record as an exhibit. 

Mr. Gower: But if we wish to rely on that, we must intro¬ 
duce that ourselves? 

78 Mr. Imlav: Yes. 

" j 

The Deputy Commissioner: Yes, as I under¬ 
stand it. 

Mr. Gower: All right. j 

The Deputy Commissioner: Proceed, Mr. Imlay. 

Mr. Imlav: I will call Mrs. Ball. 

* 

The Deputy Commissioner: What is the purpose of call¬ 
ing Mrs. Ball as a witness? 

Mr. Imlay: I want to show the knowledge she has of the 
accident. 

The Deputy Commissioner: All right. 

Mr. Imlay: I would like to state, for the purposes of the 
record, if your Honor please, that prior to thisj hearing, 
which was the first time I knew there was such a witness, I 
requested Mr. Gower to let me interview her and hp thought 
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that for the protection of his client he should not do so. I 
have, therefore, not had an opportunity to examine her pre¬ 
viously. 

* 

Is that correct? 

Mr. Gower: It is not my recollection. I do not think it 
is material, at all. My recollection is that I said Mrs. Ball 
was the custodian. I did refuse the privilege of talking to 
one witness- 

The Deputy Commissioner (interposing): I think that is 
all immaterial; the witness is under oath and Mr. Imlay 
can examine her. 

79 Mr. Imlav: Very well, thank vou. 

The Deputy Commissioner: Proceed, Mr. Imlay. 

Thereupon Mrs. Clara Ball was called as a witness for 
and on behalf of the claimant and, having been previously 
dulv sworn, as above indicated, was examined and testified 
as follows: 


Direct examination. 

By Mr. Imlay: 

Q. Your full name is? A. Mrs. Clara Ball. 

Q. And your address? A. 821 lltli Street, Northwest. 

Q. Are you, at this time, an employee or an official of the 
hospital? A. Yes, sir; I am there as matron. 

Q. "What office do you hold? A. Matron of the help. 

Q. Did you hold the office on June 6th, 1930? A. Yes. 

Q. Did this man, Charles Stone, come under your direc¬ 
tion? A. l T es. 

Q. And was subject to your order? A. Yes. 

SO Q. And had been since he went to work there on 
April 16, 1930? A. Yes. 

Q. What were his duties? A. Why, Mr. Stone came there 
and asked me for a job, and he was hired as a cleaner. He 
cleaned for several days; I do not know how long, scraping 
floors, washing windows, and things of that kind, but he did 
not make out verv well and I went and told him that his 

•r 

work was not satisfactory at all and if it was not better I 

a> 

would have to get some one else and he said that lie had 
been without work for so long and appreciated the job so 
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ranch that he would willingly do other work anc^ he said that 

i 

his eyesight was not so good and that was tpe reason the 
floors were not scraped and cleaned so well and he asked me 
if I would mind transferring him to the ice; hje thought he 
could take care of that and that is what I did, land he made 
out very well doing this job with the ice. 

Q. How long had he been on the ice? A. 1 just cannot 
remember how long. 

Q. Was it weeks or months? He was there a month and 
a half? A. It was not months, I do not think.! 

Q. lie was there about a month and a half, Mrs. Ball. 
About how much of that time was he working with 
81 the ice. A. I judge probably he had be^n on the ice 
a couple of weeks, perhaps; it was not so long—I did 
not keep a record of that. j 

( t ). You heard what Sister Timothy said about his duties? 
She was correct in that, was she not? A. Justiwhat do you 
mean ? 

Q. As to his duties in connection with the icq? A. As to 
his duties? 

The Deputy Commissioner: She did not testify to his 
duties, but what he was doing. 

I 

By Mr. Imlay: ! 

Q. Just what was he doing with the ice? Just what were 
his duties? A. He pulled the ice from this plant and put 
it in an ice box. 

( c >. Yes; and then what did he do to loosen the ice? A. 
Well, he used a hot water hose at times to lopsen the ice 
from these molds. 

Q. Did you ever see him use the hose? A.j Yes, I had 
seen him. 

Q. At the time you saw him use the hose (|M lie show 
any tendency to epilepsy? A. No. 

Q. I low many times had you seen him pse it, as far 
S2 as you can recall? A. Well, perhaps tliree or four 
times. 

Q. Did you know that he had epileptic attacks? A. No. 

Q. Was there anything about his appearance that would 
suggest that? A. No. 


5406a 
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Q. Was he a man that appeared to be in good health of 
bad health ? A. Apparently good health. 

Q. He did have some eye defect, did he? Yes. 

Q. And that was the complaint he made to you? A. Yes. 

Q. And he complained to you about that ? A. Yes. 

Q. Did he ever make complaint as to the condition of his 
health, at all, in any other respect? A. Xo; only his eyes. 

Q. Pardon me? A. Only his eyes. 

Q. Only his eyes? Yes. 

Q. In the place where the ice was stored and where the hose 
was applied, was the floor flat or even; where he stood, was 
it level or fiat or was it sloping? A. Well, I believe 
S3 that is level. I never paid any particular attention 
to the floor. I do not know whether it is level or flat or 
sloping. 


Mr. Imlay: I think that is all Mr. Commissioner 
Mr. Gower: That is all, Mrs. Ball. 

The Deputy Commissioner: Thank you, Mrs. Ball, you 
are excused. 


(The witness thereupon was excused and retired from 
the witness stand). 

Mr. Imlay: May I ask Sister Timothy that question about 
the floor; she need not come back to the stand; I can ask 
it just where she is. 

The Deputy Commissioner: All right. 

Mr. Imlay; Sister Timothy, is that door level or sloping? 

Sister Timothy: It just sloped of a little where the ice 
plant is; the rest of the door is level—just where the 
plant is. 

The Deputy Commissioner: Where he was standing, was 
it sloping? 

Sister Timothy: Where his head was lying it was sloping 
off, a little, and the rest was level. 

Mr. Imlav: Thank vou. 

The Deputy Commissioner: If you wish to ask any¬ 
thing— 

Mr. Gower (interposing): Xo. 

84 Mr. Imlay: I have Mr. Burdette, the undertaker 
here, but in view of the development of the testimony 
I do not know of anything to ask him. 
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The Deputy Commissioner: What were ypu going to 
prove by him? Was it with reference to the bhrial bill? 

Mr. Imlay: Xo. 

The Deputy Commissioner.: As long as he!is here, you 
may as well call him and see what he has to sayi 

Thereupon A. L. Burdett was called as a witness for and 
on behalf of the claimant and, having been previously duly 
sworn, as above indicated, was examined and testified as 
follows: 

Direct examination. 

Bv Mr. Imlav: 

•> i 

Q. Your testimony is that some time on June 7th, 1930, 
you went to Georgetown University Hospital pid obtained 
the body of the deceased, Charles Stone, is that jcorrect ? A. 
Correct. 

Q. Did you have any conversation with anybody at the 
hospital as to the circumstances of his death?! 

Mr. Gower: Now, I must object to that; jit would be 
hearsay’. 

w 

The Deputy Commissioner: I want tojfind out who 
S5 it was first. 

Mr. Imlay: I have not asked him to relate that con¬ 
versation. 

The Deputy Commissioner: I can admit the jstatement of 
the deceased. 

i 

Bv Mr. Imlav: I 

* 

Q. Did you have such a conversation? A. yes, I did. 

Q. Xow, do you know who it was that you talked to? A. 
Xo, I do not. 

Q. Was it anyone here in this room? A. Xio. 

Q. Was it somebody apparently in charge? j A. He said 
lie was working in the same department, in abbut the same 
capacity of Mr. Stone; in other words, he sa^d he worked 
with Mr. Stone. 

Q. You do not know his name? A. I do notj. 

Q. Did he appear at that time to be employed by the 
hospital? A. Yes; he helped us to get the body out of the 
morgue. 

Q. Did lie assist you in removing the body?; 
went to the mora*ue with us. 


A. Yes; he 
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Q. Now, subject to the Commissioner’s ruling, on the next 
question—do not answer it until there has been an 
86 opportunity for an objection to be made bv Mr. 

Gower, if he wishes to make one. I will ask you to 
answer this question: What did this man that you spoke 
to tell vou at the time? 

The Deputy Commissioner: If he knows his name I will 
allow the answer so we may prove it. 

Mr. Imlav: He does not know his name. Do vou? 

•> • 

The Witness: No, sir. 

Mr. Gower: Of course, Mr. Commissioner, in respect to 
that: an unnamed, unidentified person! to repeat any al¬ 
leged admission made by such a person I don’t think is 
quite the thing. I am not fighting off some dreadful dis¬ 
closure— 


The Deputy Commissioner: I think I will admit that and 
give it the weight I think it is entitled to under the testi¬ 
mony; that is for fear it might block our getting further 


testimony. 

Mr. Imlav: The Commissioner savs vou mav answer the 
question: state it as nearly as you remember, in his own 
identical words if vou can. 

The Witness: He was just talking about Stone when we 
moved him out; said he always liked the fellow since he 
had been there and said “that does not mean anything to 
us now.” But he did say he was working in the ice box 
just as has been explained and he said he was the first man 
that saw Stone after it happened. He was scalded and he 
said that they carried him out and that was about all that 
he said about Stone. 


S7 The Deputy Commissioner: He said that is about 
all he said? 


Mr. Imlav: All right, that is all. 
Mr. Gower: No questions. 


(The witness thereupon was excused and retired from 
the witness stand.) 


Mr. Imlav: Now, Mr. Commissioner: We will close our 
case subject to the possibility of having to develop further 
testimony as to the item of board and lodging in the light 
of the testimony Mr. Gower may develop. 
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The Deputy Commissioner: I think there I is no need to 
call a hearing on that. I think you both agijee that a rea¬ 
sonable amount can be established by the Dejputv Commis¬ 
sioner and I believe I have that authoritv in the law. 

•/ 

Mr. Imlay: May I say further, for the purposes of the 
record, that I have spoken several times and there have 
been identified as an employee of the hospital, a George 
Washington Snvder, whom I was not able to bring here. 

The Deputy Commissioner: Is he a doctor? 

Mr. Imlay: Xo, he was an employee and Ij was not able 
to bring here because lie is incarcerated and will not be 
released until the 26th, and the probabilities are- 

The Deputy Commissioner (interposing) :j What would 
he testifv to in this case? 

Mr. Imlay: If you will permit me to talk with him 
88 first and then come back here I could make a show¬ 
ing as to whether his testimony will bp relevant or 
not. j 


The Deputy Commissioner: I will have to leave that sub¬ 
ject to the discretion of the Deputy Commissioner after Mr. 
Gower makes his showing here. ! 

Mr. Imlay: Very well, then; the case is clospd. 

The Deputy Commissioner: What is the purpose of hav¬ 
ing this other witness present? 

Mr. Imlay: Simply to show that Mr. Stone was employed 
in the bowling alley and that he had an epileptic seizure. 

The Deputy Commissioner: I think that is! already ad¬ 
mitted. ! 

Mr. Imlav: We mav excuse him. i 


(Thereupon an unnamed witness called by the claimant, 
was excused and retired from the hearing room.) 

Mr. Imlay: Do I understand that we are not I being asked 
to admit that the epileptic seizure was the cause of the 
injury? ^ j 

The Deputy Commissioner: In admitting that he had an 
epileptic seizure prior to the date of the injury—you have 
admitted the records and they show that. j 

I would like to have the doctor of the hospital on the 
stand. j 

Mr. Gower: Very well. 


i 
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89 Thereupon Dr. Morton J. Keane was called as a 
witness for and on behalf of the respondent and, 
having been previously duly sworn, as above indicated, was 
examined and testified as follows: 

Direct examination. 


By the Deputy Commissioner: 

Q. Doctor, your full name is what? A. Morton J. Keane. 

Q. And your address? A. On the resident staff of 
Georgetown University Hospital. 

Q. Of what school are you a graduate, Doctor, and in 
what vear did vou graduate? A. Georgetown, 1930. 

Q. You are on the staff? A. Yes. 

Q. How long have you been ? A. 1 have been connected, 
in an official capacity, since the 1st of July. 

Q. 1930? A. Yes; but, I assisted at the autopsy on Stone 
in the capacity of junior pathologist. 

Q. You did assist in the autopsy ? A. Yes. 

The Deputy Commissioner: All right, Mr. Gower. 


90 


Bv Mr. Gower: 


1 >r. Keane, in your practice, you have had opportunity, 
have you or not had opportunity, to observe a person at¬ 
tacked with epilepsy? A. Both as a student and in my pro¬ 
fessional capacity I have observed them. 

Q. Have you informed yourself with respect to epilepsy 
by consultation on the textbooks on that subject? A. Yes, 
I have. 

Q. Will you say whether the texts on epilepsy which you 
have consulted indicate what the cause or origin of that 
disease or disorder is? A. Most authors seem to have 
reached the opinion that it is idiopathic, that is unknown in 
origin and if they do know it may be due to trauma or 
pathological lesion in the brain or a gliosis, an overgrowth 


in the brain, and is the cause of fits common to them; none 
of them seem to know why this brings on the tit, but it 
causes it. 

Q. State whether or not the authorities indicate whether 
a particular seizure is present, is induced by presence of 
heat or moisture or physical effort ? A. From my own 
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observation, from what I have read—I have seen a profes¬ 
sor sitting in a class room have a fit, with a Slight seizure, 
a student in a class room listening to the lecturer have a 
“grand mal” and a man brought into! the hospital 
91 driving a machine and had a fit whiW driving the 
machine—that is on record in Arlington Countv—and 
a man walked into Xo. 7 Precinct and threw a! fit and frac¬ 
tured his skull and died from the fracture. 'There seems 
to be no relation of what the persons do- j 

Q. (Interposing.) At the particular time? j A. Xo rela¬ 
tion between what they are doing at the particular time 
and the seizure. 

The Deputy Commissioner: While we are on that, may I 
ask one question? 

Mr. Gower: Please do, Mr. Commissioner. | 


By the Deputy Commissioner: 


Q. Doctor, if the history of the case showed a positive 
finding of a Wasserman test some twenty-fivi years pre¬ 
vious, may that be an idiological finding? A.iYes, it may 
be an idiological finding; it may cause convulsions. 

The Deputy Commissioner: I just wanted to! put that in 
while he was testifying on that factor. ! 

Mr. Gower: Yes, thank you. 

The Witness: It mav be a gumma of the brain!. 

By the Deputy Commissioner: 


Q. Is that quite a common thing, a gliosis or development 
of lesions of the brain, a development | twenty-five 
92 vears after the inoculation? A. It is. i 


Bv Mr. Gower: 

% 

—. In respect to a particular seizure, Doctor, do the tests 
state whether or not there is a premonitory symptom? A. 
In fifty per cent of the cases according to the |authorities 
I consulted, there is no premonitory symptom or aura. In 
the other fifty per cent of the cases there may |be an aura 
that forms an integral part of the seizure. Thtere may be 
a terrific shriek, a tinkling sensation of the fingers, he 
knows the attack is coming on but cannot do anything. 
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Some individuals go right up on the tip of their toes and 
spin around like a top and then into collapse. 

Q. There is no interval, then, between the premonitory 
symptom and the actual seizure? A. From what I can 
gather, there is not; from what I have gathered and seen. 

Q. Coincidental. A. Yes. From my reading of tlie text¬ 
books and observations. 

Q. It is coincidental? A. Yes. 

Q. And physical effort is not recognized in the texts as 
the cause of precipitation of the particular attack? A. It 
does not seem to rest any stress on physical or mental ex¬ 
ertion. 

93 Q. It does not? A. It says it may be during an 
excited stage: it may be, but whether that causes it 
or not, it is not definite. 

Q. Do conditions of moisture—I will not ask you that. 
You may cross-examine. 

Mr. McLeish: Is that the only medical testimony you 
have ? 

Mr. Gower: Yes. 

Cross-examination. 


Bv Mr. Imlav: 

♦ % 

Q. You did not attend the patient? A. I observed the 

patient; I was in the hospital. 

Q. Mav 1 have the record? Are vour observations set 

forth in this record? (indicating the document heretofore 

marked for identification, Xo. 11). A. Xo, they are not. 

Q. Will you show them to me? A. My observations are 

not recorded in that record. 

Q. In other words, this record, this document marked 

for identification by Claimant Xo. 11, does not contain your 

observations? A. Xo, it does not contain mv observations. 

% 

1 had no right to insert them there. The case was not on 
mv service. 

The Deputy Commissioner: Let me see that document, 
Claimant's Exhibit Xo. 10. 

94 (The document in question was thereupon ex¬ 

amined by the Deputy Commissioner.) 
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By the Deputy Commissioner: 

Q. Doctor, what are some of the symptoms!of epilepsy? 
A. Well, epilepsy may be divided into three stages: first, 
the tonic stage in which all the muscles of the bodv con- 

° i * 

tract, the hands are clinched, the teeth drawn tight—the 
kind in which vou bite vour tongue. 

Q. And frothing at the mouth? A. Frothing at the 
mouth ? | 

Q. How about the eyes? A. They may be set and stare: 
the pupils may be contracted at first and then may be di¬ 
lated. 

Q. You mean roll? A. Yes, and then in thijs tonic stage 
it seems that there is an inhibitorv control of! the muscle; 
first there is a relaxation and then a contracting, and you 
have the twitching of the body, and then after that, a coma. 

Q. Then, is the person conscious or unconscious when 
that strikes? A. Thev are in a coma; thevjare not re- 
sponsible, are not responsive to questions; they cannot an¬ 
swer questions. 

Q. You state that you were the assistant pathologist? 
A. 1 assisted at the autopsy. 

Q. In the examination, did you find any indication 
95 of trauma? A. Here is the report (indicating a doc¬ 
ument). 

Q. Just tell us, did you find any indication of a trauma? 
A. Of the head? j 

Q. Yes? A. Xo, I do not think we did. j 

( t ). All right, what were your final findings in the case? 
A. What we were concerned with more was thejbrain. Our 
findings indicate: “The brain is congested. The right frontal 
lobe is adherent at its anterior extremity to what appeared 
to be an exostosis arising from the orbital plate of the 
frontal bone. The exostosis measures one ancjl a half by 
two centimeters, is irregular in shape, and is connected 
with the frontal sinus. That mav have had something to do 
with the epilepsy. We also have an x-ray report at one of 
his previous admissions, I think. That x-ray report, dated 
September 23, 1929, indicates there is a radial opaque ob¬ 
ject 1 X.Scrn observed in the right posterior occipital region. 

Q. So, you found this region of the brain? A.j We found 
this region of the brain, yes; and, also, on the j pathologic 
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Some individuals go right up on the tip of their toes and 
spin around like a top and then into collapse. 

Q. There is no interval, then, between the premonitory 
symptom and the actual seizure? A. From what I can 
gather, there is not; from what I have gathered and seen. 

Q. Coincidental. A. Yes. From my reading of the text¬ 
books and observations. 

Q. It is coincidental? A. Yes. 

Q. And physical effort is not recognized in the texts as 
the cause of precipitation of the particular attack? A. It 
does not seem to rest any stress on physical or mental ex¬ 
ertion. 

93 Q. It does not? A. It says it may be during an 
excited stage: it mav be, but whether that causes it 

Q Jr mr 

or not, it is not definite. 

Q. Do conditions of moisture—I will not ask you that. 
You may cross-examine. 

Mr. McLeish: Is that the onlv medical testimonv vou 
have ? 

Mr. Gower: Yes. 

Cross-examination. 


Bv Mr. Imlav: 

* » 

( t >. You did not attend the patient? A. I observed the 
patient; I was in the hospital. 

Q. Mav 1 have the record? Are vour observations set 
forth in this record? (indicating the document heretofore 
marked for identification, Xo. 11). A. Xo, they are not. 

Q. AY ill vou show them to me? A. Mv observations are 
not recorded in that record. 

Q. In other words, this record, this document marked 
for identification by Claimant Xo. 11, does not contain your 
observations? A. Xo, it does not contain my observations. 
I had no right to insert them there. The case was not on 
my service. 

The Deputy Commissioner: Let me see that document, 
Claimant's Exhibit Xo. 10. 

94 (The document in question was thereupon ex¬ 

amined by the Deputy Commissioner.) 
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or 


By the Deputy Commissioner: 

Q. Doctor, what are some of the symptoms;of epilepsy? 
A. Well, epilepsy may be divided into three stages: first, 
the tonic* stage in which all the muscles of the bodv con- 
tract, the hands are clinched, the teeth drawn tight—the 
kind in which you bite your tongue. 

Q. And frothing at the mouth? A. Frothing at the 
mouth? 

Q. How about the eyes? A. They may be s<it and stare; 
the pupils may be contracted at first and then may be di¬ 
lated. 

Q. You mean roll? A. Yes, and then in this tonic stage 
it seems that there is an inhibitory control of j the muscle; 
first there is a relaxation and then a contracting, and you 
have the twitching of the body, and then after (hat, a coma. 

Q. Then, is the person conscious or unconscious when 
that strikes? A. They are in a coma: thev iare not re- 

• i 

sponsible, are not responsive to questions; they cannot an¬ 
swer questions. ! 

Q. You state that you were the assistant pathologist? 
A. 1 assisted at the autopsy. 

Q. In the examination, did you find any indication 
95 of trauma? A. Here is the report (indicating a doc¬ 
ument). 

Q. Just tell us, did you find any indication of a trauma? 
A. Of the head? 

( c >. Yes? A. Xo, I do not think we did. 

( L ). All right, what were your final findings ijn the case? 
A. What wo were concerned with more was the brain. Our 
findings indicate: “The brain is congested. The rjight frontal 
lobe is adherent at its anterior extremity to what appeared 
to be an exostosis arising from the orbital pjlate of the 
frontal bone. The exostosis measures one and a half bv 

i *■ 

two centimeters, is irregular in shape, and isj connected 
with the frontal sinus. That may have had something to do 
with the epilepsy. We also have an x-ray report at one of 
his previous admissions, 1 think. That x-ray report, dated 
September 23, 1929, indicates there is a radial opaque ob¬ 
ject 1 X.8cm observed in the right posterior occipital region. 

Q. So, you found this region of the brain? A.I We found 
this region of the brain, yes; and, also, on theipathologic 


i 

i 

i 
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end of it, I mav sav there was but one kidney and one 
aneteral opening into the bladder. 

Q. Might that have been the result of an infection 

96 of some kind? A. The one kidney—that was con¬ 
genital. 

Q. Congenital? A. As may be the epilepsy; that may be 
congenital in nature. 

Q. If this claimant had a history of a G. U. infection, 

twenty-five vears ago, and was under treatment for the 

same, would vou think that had some relation to the con- 

dition you found] on the autopsy? A. You mean the one 

kidnev ? 

* 

Q. The G. U.? A. That is genito urinary; yes. 

Q. That might have some relation to the condition after 
twentv-five vears, to the condition of the brain. A. I never 
heard anything like it. 

Q. It is not quite a common development? A. There is 
siphilis—that is a condition- 

Q. (Interposing.) Do you think the gonorrhea infection 
may not have had any effect on it ? A. That you cannot 
state. The epilepsy seemed to be idiopathic in origin. 

Q. If this man, found rolling his eyes, frothing at the 
month, and holding the hose of hot water tight on his chest, 
what would be your conclusion? A. lie had a convulsion 
of some kind. 

Q. A convulsion of some kind? A. Yes, as to the 

97 cause, I would not know right away, but dealing with 
the history, as we have to do in medicine, we cannot 

diagnose a case without a history, but dealing with his 
former history we thought that we were compelled to say 
he had epilepsy. 

Q. Would you say, from the history, Doctor, that he fell 
with a case of epilepsy and this was probably a secondary 
issue, this scalding? A. Yes. 

The Deputy Commissioner: Are there any other ques¬ 
tions ? 

Mr. Gower: Xo. 

Bv Mr. Imlav: 

* « 

Q. Where did you record your conclusions? A. I re¬ 
corded nothing in there (indicating the document marked 
for identification, Xo. 11). I recorded nothing in that. 
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Q. As I understand, in answer to the question of the Com¬ 
missioner, you now say the scalding was secondary. A. 

He asked mv conclusion. 

* 

The Deputy Commissioner: I asked his conclusion now. 

By Mr. Imlav: 

* + 

Q. I understood you to say the patient, the deceased—did 
you reach that conclusion at the time? A. It >vas too long 
after the accident. 

Q. Did you reach at the time a conclusion that 

98 the scalding was a secondary condition 1 ? A. After 
hearing the historv, ves. 

Q. Did you record that conclusion anywhere? A. Xo. 

Q. You say it is not recorded in this document marked 

for identification Xo. 11? A. Xo. It is not recjorded there. 

I had no right to record anything there. I was not on that 

service to record it, or any conclusions or observation of 

mv own. 

« 

Q. In other words, you recorded it at no place, and you 
recorded at no place the diagnosis? A. At no place. 

Q. And yet, you say you reached that conclusion on June 
6th? A. I did not. | 

Q. You say you did not reach the conclusion? A. Was 
that not a supposition on your part? 

The Deputy Commissioner: I asked him for!his opinion 
now, at this time, from the historv of the case ajnd the find- 
ings, as assistant pathologist, what his conclusions were. 
Mr. Imlav: And lie savs the scalding was secondary? 
The Deputy Commissioner: lie is giving tjiat opinion 
under oath now. 

By Mr. Imlav: j 

Q. Then, we understand you correctly in saying 

99 that you formed no opinion at that time? A. None. 

Q. And your opinion was formed for the first time 
here? A. Yes. j 

Q. You read, a few moments ago, from a ! document, 

Doctor? A. Yes. j 

Q. What is that? A. It is the autopsy findings. 

Q. May I see it? A. Yes (handing a document to Mr. 
Imlav). 

* 7 
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Q. (After examining the document.) What you have 
handed me and from what you read appears to be a carbon 
copy of an autopsy report? A. Yes. 

Mr. Imlay: Do you have the original, Mr. Gower ? 

Mr. Gower: We do not. The Doctor was onlv an as- 
sistant at the autopsy. 

Mr. Imlay: Might I take a moment to look at this? 

Mr. Gower: Please do. 


Bv Mr. Imlav: 

• • 

Q. (After examining the document.) Your opinion in 
the course of your testimony, Doctor—If I remember cor¬ 
rect 1\\ vou read some portions of this, did vou not ? A. 
Yes. 

100 Q. You think that this is a fairly accurate autopsy, 
do vou ? A. I think so. 

«r 

Q. Well, now, is there any part of this that points to 
epilepsy? 


By the Deputy Commissioner: 


Q. Read the statement? A. (Reading:) ‘‘The right 
frontal lobe is adherent at its anterior extremity to what 
appears to be an exostosis arising from the orbital plate 
of the frontal bone. The exostosis measures oik* and a 
half by two centimeters, is irregular in shape, and is con¬ 


nected with the frontal sinus.’’ 

Q. Explain what an exostosis is? A. An exostosis is an 

overgrowth of bone. We might call it that. Some call it 

an osteoma: it grows out, irregular in shape. 

Q. Does it produce a pressure on the brain? A. Oh 

probably it does produce a pressure on the brain. The 

brain is within a cavitv and, the cavitv is well filled and 

*• ^ » 

anything extraneous will produce pressure. 


Bv Mr. Imlav: 

Q. Were you present at the autopsy ? A. I was present 
at the autopsy. 

Q. This was arrived at after the skull had been 
101 opened, this finding? A. Yes. 

Q. It could not have been known in advance? 
A. Xo, not this thing. 
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Q. You have pointed, Doctor, further in your testimony, 
to a statement contained in 4 ‘Claimant’s Exhibit No. 9” to 
a document dated September 23, 1929, purporting to be 
from Dr. William F. Hemler—no, it is from Dr. Casimir 
Leibell? A. lie is an expert. 

Q. Now, he writes to the hospital on the Stationery of 
William F. Hemler, M. D., 1230 17th Street,; and, in the 
language which you have quoted, he says: ‘l‘There is a 
radial opaque object one by eight centimetersIobserved in 
the right posterior occipital region?” A. Yes. 

Q. Would you say that was a dangerous condition? A. 
Anything in the brain is liable to be dangerous; any for¬ 
eign body may produce many convulsions of Some kind. 

Q. Would that condition at that time liavei pointed to 
epilepsy? A. At the time here? 

Q. Yes, would it have pointed to epilepsy iat the time 
indicated in here, September 23rd? A. Yes, it would have, 
sir; I think so. 

Q. It would have pointed to the possibility of epilepsy? 

A. It would have pointed to the possibility of epi- 
102 lepsy, yes. j 

Q. And it would have been a condition to render 
a man unfit for employment? j 

The Deputy Commissioner: I think that is immaterial. 

The Witness: I do not know about that. ; 


Rv Mr. Imlav: 

• * 

; 

Q. You say it would not render a man unfit for employ¬ 
ment ? | 

Mr. Gower: He did not sav that, Mr. Imlav. i 

*7 * 

The Witness: I did not say that, but not having employed 
anvone and knowing nothing about labor conditions, I can- 
not say; I am not an authority, but I would not jallow it. 

Mr. Gower; I don’t want to interfere, Mr. Commissioner, 
please; but, we are getting pretty far afield, I think. 

The Deputy Commissioner: Well, it will be weighed for 
what it is worth. i 

i 

The Witness: If a man was epileptic I would not put him 
in any place where I would know him to be in •danger to 
himself or anyone else. An epileptic is dangerous any 
place, you do not know what he will do or when jhe will do 









G2 


PRESIDENT AND DIRECTORS OF GEORGETOWN 


it, walking down the street, driving an automobile, or any¬ 
thing of the kind. Is epilepsy a detriment to obtaining a 
driver’s permit? 

By Mr. Imlay: 

Q. You would consider epilepsy dangerous to one 

103 seeking to drive an automobile? A. Yes. 

Q. And, in the same way, it would be dangerous to 
one operating a hot water hose? 

Mr. Gower: That is a conclusion to be arrived at bv the 
Commissioner. 

The Deputy Commissioner: I think it is immaterial. The 
question involved here is whether or not that precipitated 
his fall or whether or not the fall came first, and later on 
he became unconscious. 

Mr. Imlay: I may not press that further. 

Bv Mr. Imlav: 

Q. In this autopsy, various things are referred to, the 
lungs, the liver, the G. I. tract here, the gall bladder, the 
pancreas, the spleen, the kidneys, the bladder, and so forth. 
Xow, at the outset it states: “There are extensive burns 
over the anterior and posterior surface of the thorax, upper 
one-third of the abdomen, left thigh, almost all of the left 
arm, foreman, hand, and right hand.” These burns caused 
death, did they not? A. Well, any burn that goes over 
two-thirds of the body is said to be fatal. 

( t ). These burns caused death, did they not ? A. Xot be¬ 
ing the man who pronounced him dead, I cannot say. 

Q. You would not say that an epileptic fit would 

104 have caused this death? A. An epileptic fit would 
be capable of causing death. 

Q. All you say is that an epileptic fit is capable of caus¬ 
ing death? A. Yes, it lias caused death, epilepsy. 

Q. You would not say in this instance that it did? A. I 
could not say. 

Q. But, on the other hand, you would say that these 
burns, extensive as they are, might cause death? A. Might 
cause death, yes. 

Mr. Imlay: I think that is all. 
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Bv Mr. McLeisli: 

! 

Q. Do you, Doctor, base your opinion as ;to epilepsy 
solely on this autopsy? A. No, the history. 

Q. The history of the case? A. Yes. j 

Q. Is there anything in this autopsy to indicate that he 
had an epileptic lit at the particular time or that he had 
epilepsy? A. That he might be subject to epilepsy. 

Q. You said something there about congestion of the 
brain? A. Yes. j 

Q. Would that indicate that this man had an epi- 

105 leptic fit? Would it indicate he had epilepsy? A. 
No, not necessarily. That mav be due to the length 

of time that the body had rested after death, or it may lie 
due to other things, because you have a congestion of the 
organ and the body after an extensive burn. 

Q. You do say that may? A. It may. 

Q. It is caused, possibly, by the burning? A. Yes. 

Q. Would that cause death, that congestion, the conges¬ 
tion of the brain may have caused the death, you mean? 
As far as you know? A. I would not say the congestion of 
the brain in itself; all the conditions leading bp to that 

mav cause death. It is a toxinemia that causes death. 

* 

Q. Is there such a thing as tetanic contraction? What 
is that? A. A tetanic contraction? 

Q. Yes? A. That is a tonic contraction that dbes that. 

Q. The man grips himself like this (indicating) ? A. Yes. 
Q. Is that caused by burns? A. Caused directly by burn¬ 
ing? | 

Q. Well, as a result of a lot of burns? |A. A man 

106 may clinch himself, grit his teeth. 

Q. He may? A. Yes. j 

Mr. Gower: Now, on behalf of the respondent!, we offer 
the document which has been referred to as No.ill in evi- 

l 

dence. It has been identified. j 

Mr. Imlav: Thus far, Mr. Commissioner, tliisj has been 
identified as an official record of the hospital. There has 
been no identification of any of the entries made therein. 
May I ask Mr. Gower if he will produce testimony as to 
who made those? 

Mr. Gower: No. 

Mr. Imlay: Then I object. 

Mr. Gower: Then we will withdraw. 
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Tlio Deputy Commissioner: T think I will have it ad¬ 
mitted on the same ground as the others. 

(Tlie document in question was thereupon marked ‘‘Re¬ 
spondent’s Exhibit Xo. 1” in evidence, and is submitted 
to the office of the Deputy Commissioner with this record.) 

Mr. Gower: That closes our case. 

The Deputy Commissioner: I want to ask the doctor one 
more question, T think, before he gets away. 

Mr. Gower: All right. 


By the Deputy Commissioner: 

Q. Doctor, you heard the Sister testify as to the 

107 condition she found this man in with his eyes rolling, 
frothing of the mouth, and gripping the hose with 

hot water running on his bodv. 'Would that be—would be 
a natural conclusion, in your mind, that he would be in an 

epileptic lit- A. (Interposing.)- Xo, not necessarily, 

no: he might have had convulsions of some kind. 

Q. He might have had convulsions of some kind? A. As 
to what it was, I cannot saw 

Q. Would you think he slipped and fell, and the fall 
produced this lesion of the brain existing prior thereto, or 
aggravated it, would vou sav? A. At that time I would 
not be able to say. 

Q. But now, after your findings, as the assistant patholo¬ 
gist, and after hearing the history of the case and hearing 
the description of it, what would be your determination 
was the cause? A. Some lesion of the brain: if In* had an 
epileptic seizure at the time. 

Q. And is it your belief, from the history of the case, that 
he did have? A. That he probably had one. 

Q. That he probably had one. If he had just fell, slipped 
and fell, or struck his head, would he have these symptoms ? 
A. I do not think he would have the tetanic contraction 
of the hand; he would have had, I think, muscular relaxa¬ 
tion. 

108 Q. Would he have frothing at the mouth, or roll¬ 
ing of the eves? A. No. 


By Mr. McLeish: 

Q. lie would have the titanic contraction because of the 
burn? A. If a man has that contraction, he would not be 
able to clinch his hands- 
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| 

By the Deputy Commissioner (interposing): 

| 

Q. And would he not throw the hose away from him? 

A. He would throw the hose awav from him because he 

% 

would have a complete muscular relaxation. | 

i 

Air. Imlay: Mr. Commissioner, in making tjlie objection 
T did a few minutes ago to this record, I didi not have in 
mind, of course, shutting out anything, but I am going to 
ask, even if it is by way of argument, that vouxt Honor take 
into account some of these statements, some of! those state¬ 
ments in there; they are conclusions that ought not to be 

treated as evidence, I am sure, and I know that the Com- 

7 | 

missioner will discriminate between those things; for ex- 
ample, on the first page there is a somewhat length} 7 state¬ 
ment made with apparently no authority for;the making 

of it. Now- | 

The Witness (interposing): I was not the man that 
treated the case. 


Bv Mr. Imlav: 
*' * 


109 


Q. That is not in your handwriting? A. No. 


The Deputy Commissioner: I think you requested the ad¬ 
mission, Mr. Imlay, of the other records from the hospital 
without giving the privilege of cross examination to the 
other side, cross examination of the people who made the 
record, and I think it only fair that all the recjords be ad¬ 
mitted from the hospital on the same basis, but due consid¬ 
eration will be given these facts. i 


Mr. Gower: I have perfect confidence in the Commis¬ 
sioner’s discretion in this matter. 

The Deputy Commissioner: Is that all? 

Mr. Gower: Yes. 


(The witness thereupon was excused and retired from 
the witness stand.) 


Mr. Imlay: May I say one thing more: We have given 
considerable attention to lhe law on cases of epilepsy, and, 
if the Commissioner desires, we would like to submit a brief 
statement of authorities. 

i 

5—5406a ! 
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The Deputy Commissioner: I see no reason why you 
should not if you desire; I will have to measure them ac¬ 
cording to the provisions of the Act. 

Mr. Gower: We had hoped the presentation would be 
made at the hearing and would not involve the preparation 
of a brief. I understand that the Commissioner does not 
care for extended argument and I anticipated that 

110 Mr. Imlay would make an argument and we are 
prepared to submit our authorities now. 

The Deputy Commissioner: I think you may submit it 

later if Mr. Imlav sees fit to submit a brief, lie mav submit 

• • 

a copy to you. I will allow Mr. Imlay live days in which 

to submit his brief and will let the respondent have five 

davs in which to submit an answer. 

•> 

Mr. Gower: Five davs for the claimant? 

w 

Mr. Imlay: If you can make it seven? 

The Deputy Commissioner: I have only twenty days in 
which to make my findings. I will have to give the respon¬ 
dent some time in which to reply. I will give you seven 
days, though, if that seems best. 

Mr. Gower: And the time for the respondent to make 
reply wall be fixed at that time? 

The Deputv Commissioner: How many davs would vou 

Aw w w % 

like? 

Mr.-: I would like to have five days. 

The Deputy Commissioner: Very well; seven days for 
the claimant, and five days for the respondent in which to 
reply. 

Is that all, gentlemen? 

Mr. Gower: Yes, thank vou; Mr. Commissioner, that is 
all. 

Mr. Imlay: Yes, I have nothing further. 

The Deputy Commissioner: Then the hearing is con¬ 
cluded. 

111 (Thereupon the instant hearing was concluded.) 

#*♦*#*# 

I hereby certify that the foregoing is a complete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described hear¬ 
ing. 

H. S. MIDDLEMISS, 

Official Reporter. 
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Plaintiff’s Exhibit “B.” ! 


United States Employees’ Compensation j Commission, 
District of Columbia Compensation District. 

i 

Case Xo. 19-3. j 

i 

In the Matter of tlie Claim for Compensation Under the 
District of Columbia Workmen’s Compensation Act. 

j 

Lillie M. Stone, Claimant, j 

V 
v • 

Georgetown University Hospital, Employer and Self- 

Insurer. 

i 

! 

Compensation Order—Rejection of Ciaini. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following: 

j 

Finds of Fact. ! 


That on the sixth day of June, 1930, Charlesj Stone, here¬ 
inafter referred to as the employee was in tile employ of 
the employer above named at 35th and U Streets, X. W., 
Washington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress, approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury t!o employees 
in certain employments in the District of Columbia, and 
for other purposes”; that the liability of the employer for 
compensation under said Act was protected by the employer 
qualifying as a self-insurer under the regulations of the 
Commission; that on said day the employee while in the 
employ of the employer above named as a laborer at the 
Georgetown University Hospital sustained personal in 
juries which occurred in the course of his employment but 
which did not arise out of the said employment!; that while 
so employed and in the act of defrosting cans in an ice 
plant of the employer wherein he was using a hot water 
hose for this purpose, the employee was found lying upon 
his back on the floor in the said plant and his physical ap- 
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pearance and other evidence showed that he was suffering 

at that time from an epileptic seizure; that the employee 

had been subject to epileptic seizures for some time prior 

to said dav and had on several occasions received treat- 

ment therefor; that during said seizure on the day above 

mentioned bv reason of the tonic contracture of the muscles 
% 

of the body the employee grasped and held upon his chest 
the hose emitting hot water which he had been using in 
defrosting the cans in the refrigerator plant and that the 
hot water which ran over his face and shoulders caused 
the employee to suffer from second degree burns over 

113 the upper one-half of his body, which burns were the 
direct cause of his death, which occurred at George¬ 
town Hospital on June 7, 1930; that the proximate cause 
of the injury and subsequent death of this employee as 
related herein was the eioleptic seizure which had no causal 
relation whatever to the employment nor did the employ¬ 
ment aggravate this preexisting epileptic susceptibility. 

Therefore it is ordered by the Deputy Commissioner that 
the claim be and it is hereby Rejected for the following 
reasons: 

(1) That the injury of June 6, 1930, and subsequent 
death on June 7, 1930, of the employee, Charles Stone, did 
not arise out of his employment while in the employ of the 
employer above named. 

(2) That the proximate cause of the injury and death 
as above stated was an epileptic seizure which bears no 
causal relation whatever to the employment and was the 
sole and efficient cause of the death of the employee. 

Given under my hand, at Washington, D. C., this 10th 
dav of November, 1930. 

R. J. HOAGE, 

Deputy Commissioner, 
District of Columbia Compensation District. 

114 Motion for Leave to Intervene. 

Filed December 22, 1930. 


Now comes The President and Directors of Georgetown 
College, a corporation, by its attorneys, Hamilton and 
Hamilton, and moves the court for leave to intervene, and 
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file an intervening petition and be made a party defendant 
in the above entitled cause. 

THE PRESIDENT AND DIRECTORS 
OF GEORGETOWN COLLEGE, 

By HAMILTON & HAMILTON, 

HENRY R. GOWER, 

Attorneys. 


District of Columbia, To wit: j 

Personally appeared before me a Notary' Public in and 
for the District aforesaid, Henry R. Gower, Who being first 
duly sworn, says that he is a member of tjhe bar of this 
Court and one of the firm of Hamilton and! Hamilton, at¬ 
torneys for the moving party herein, The President and 
Directors of Georgetown College, a corporation; that the 
said corporation maintains Georgetown University Hospi¬ 
tal, in said District; and that at the time oil the injury to 
the plaintiff's intestate, Charles Stone, mentioned in the 
Bill of Complaint filed in this cause, the said Stone was 
employed by the said Corporation; that the! said corpora¬ 
tion has an interest in this cause adverse to the said plain¬ 
tiff in that the said corporation may be undei* obligation to 
pay to the plaintiff whatever compensation award may be 
declared to be final in this cause, undqr the District 
llo of Columbia 'Workmen’s Compensation Acts of May 
17, 1928. 

HENRY R. GOWER. 


Subscribed and sworn to before me this 20th day of De¬ 
cember A. D., 1930* i 

[notarial seal.] LOUISE F. DYER, 

Notary Public , D. C. 

| 

Messrs. Charles V. Imlay, George G. McLeishi, 

Attornevs for Plaintiff; ! 

Mr. Leo A. Rover, 

7 i 

Attorney for Defendant: j 

i 

Please take notice that the aforegoing willjbe for hear¬ 
ing on Fridav, December 26, 1930. j 

HAMILTON & HAMILTON, 
HENRY R. GOWER, j 

Attorneys. 


i 
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Order Granting Leave to Intervene . 

Filed December 26, 1930. 

##**•** 

Upon consideration of the petition of The President and 
Directors of Georgetown College, for leave to intervene 
herein, filed on the 26" day of December, 1930, it is by the 
Court this 26" day of December, 1930, 

Ordered that the said The President and Directors of 
Georgetown College be and it is lierebv granted leave to 
intervene herein, and said petitioner is hereby made 
116 a partv defendant to this cause. 

JESSE C. ADKINS, 

Justice. 

I find no objection. 

CHARLES V. IMLAY, 

Attxj. for Pit . 

Intervening Petition. 

Filed December 26, 1930. 

*•*#«** 


The President and Directors of Georgetown College, a 
corporation, by leave of Court first had and obtained, files 
this Intervening Petition and respectfully represents: 

1. That it is a corporation created by Act of the Con¬ 
gress of the United States of America, and doing business 
in the District of Columbia, among its activities being the 
maintenance of Georgetown University Hospital. 

2. That on June 6, 1930, and for several months prior 
thereto, the petitioner was the employer at Georgetown Uni¬ 
versity Hospital of,one Charles Stone: that on June 6, 1930, 
the said Stone was injured at Georgetown University 
Hospital, and died on June 7, 1930; that Lillie M. Stone 
filed with the United States Employees Compensation Com¬ 
mission a claim for compensation in respect of the injury 
and death of the said Charles Stone under the Dislrict of 


Columbia Workmen's Compensation Act of May 17. 1928, 
and that on November 10, 1930, there was given by the 
Deputy Commissioner, District of Columbia Corn- 
117 pensation District, a Rejection of Claim, in the said 
matter: and that, for the purpose of the review of 
the said Rejection of said claim, the said Lillie M. Stone 
filed the above entitled suit; that as the former employer 
of the said Charles, Stone, the petitioner has an interest in 
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this cause adverse to the plaintiff in that the petitioner 
may be under obligation to pay to the plaintiff the amount 
of any Compensation Order which may be m^de in respect 
of the said claim under the said District of Columbia Work¬ 
men's Compensation Act; that the petitioner is a proper 
party to the said suit. 

Wherefore, the premises considered, petitioner prays: 

1. That it may be granted leave to intervene herein, and 
to become a party defendant to the said BilLof Complaint 
in the above cause. 

2. That it may have such other and further relief as to the 
Court mar seem just and proper. 

THE PRESIDENT AND DIRECTORS OF 
GEORGETOWN COLLEGE,! 

By JOSEPH A. FARRELL, 

Treasurer | 

I, Joseph A. Farrell, do solemnly swear that I am the 
Treasurer of 1 lie corporation, The President and Directors 
of Georgetown College, whose name has been signed by 
me to the foregoing petition, and that I am authorized by 
the said corporation to so sign the said petition; that I have 
read the foregoing petition and know the contents thereof; 

that the matters and things stated j on personal 
US knowledge are true, and those stated on information 
and belief I believe to be true. 

JOSEPH A. FARRELL. 


Subscribed and sworn to before me this!24th day of 
December, A. D. 1930. j 

[notorial seal.] S. WILLIAM MILLER, 

Notary Public, D. C. 

HAMILTON & HAMILTON, ! 

By HENRY R. GOWER, j 

Attorneys for Petitioner. 

\ 

Motion to Dismiss. 

i 

Filed January 8, 1931. 

# * * * * • : • 

i 

Now come the defendants, Robert J. Hoage, Deputy 
Commissioner, and The President and Directors of George¬ 
town College, a corporation, through their respective at¬ 
torney's, and move the court to dismiss the Bill of Com- 
plaint herein, and for cause state: 
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1. That the Bill does not state a cause of action. 

2. That the Bill is without equity. 

3. That the findings of fact made by the Deputy Com¬ 
pensation Commissioner in the Compensation Order in this 
case are conclusive, and under the provisions of Section 
21-B of the Act of Congress approved March 4, 1927, and 
approved in re-enactment May 17, 1928, known as the Dis¬ 
trict of Columbia Compensation Act, are only subject to 
review for errors of law. 

4. That the said findings of fact are supported by ample 

evidence which was not' qualified, limited or contra- 
119 dieted at the hearing on which said findings were 
made, nor was there proof to affect the credibility of 
any witness. 

5. That the Compensation Order in the form of a Re¬ 
jection of Claim in this case is in accordance with law. 

(5. Anv other matter apparent on the face of the Bill. 

LEO A. ROVER, 

U. S. Attorney, 

JOHN W. FIHELLY, 

Asst. U. S. Attorney, 

Attorneys for Defendant, 

Robert J. Hoage, Deputy Commissioner. 
HAMILTON & HAMILTON, 

By HENRY R, GOWER, 

Attorneys for Defendant, the President 

and Directors of Georgetown College. 

Messrs. Imlay and McLeish, 

Attorneys for Plaintiff: 

Please take notice that the aforegoing will be for hear¬ 
ing on Friday, the 16th day of January, 1931. 

LEO A. ROVER, 

U. S. Attorney, 

JOHN W. FIHELLY, 

Asst. U. S. Attorney, 

Attorneys for Defendant. 

Robert J. Hoage, Deputy Commissioner. 
HAMILTON & HAMILTON, 

By HENRY R. GOWER, 

Attorneys for Defendant, the President 

and Directors of Georgetown College. 
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Memorandum Opinion. 
Filed February 5,1931. 


* 


The liability of the employer under the 'Workmen’s Com¬ 
pensation Act is not dependent upon the negligence or fault 
of the employer. In this case the party injured was en¬ 
gaged in the work of the employer in defrosting cans in the 
employer’s ice plant with a hot water hose, and while so 
engaged he was seized with an epileptic attach, fell and by 
reason of the tonic contraction of his muscles, held the hose 
upon his chest and the hot water continuing to!run over his 
bodv caused burns resulting in his death. The Commis- 
sioner found that the epilepsy was the ‘proximate’ cause 
of the injury, while the burns were the ‘direct’! cause of his 
death. The injury occurred in the course of! the employ¬ 
ment and in my opinion ‘out’ of the employment. The 
burns were caused directly by the hot water, an insfru- 
mentality or tool of the employer which the employee was 
using in the course of his employer’s work!. While of 
course the epilepsy may be considered as a condition, with¬ 
out which the injury would not have occurred or even as a 
contributing cause of the injury, the direct cause was the 
burns arising from the hot water flowing from the hose 
which the employee was using in his employer's work, i 
agree with the reasoning of the English Court 
McDowell & Co. 2 K. B. 225, where the facts 

i 

strong in the employee’s favor as in the case at bar. This 
Act makes a radical departure from the common law; it is 
remedial in character and its purpose should| not be de¬ 
feated by attempts to limit the liability of the employer by 
resort to common law principles or tort liability. 

121 The motion to dismiss will be overruled. 

BAILEY, J. 


in Wicks v. 
were not as 


Order Overruling Motion to Dismiss. 

Filed February 13,1931. j 

• * * * * * # 

L T pon consideration of the motion filed herein! the — day 
of December, 1930, by the defendants, Robert J. jHoage and 
The President and Directors of Georgetown College, and 
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of the arguments and briefs submitted by counsel, it is by 
the court this 13th day of February, 1931, 

Ordered that the said motion be, and the same is hereby 
overruled, with leave to the said defendants to answer 
within 5 da vs from the date hereof. 

j JENNINGS BAILEY, 

J ustice. 

We acknowledge receipt of notice of the presentation of 
the above Order to the Court for signature. 

HAMILTON & HAMILTON, 
By HENRY G. GOWER. 

Feb. 11, 1931. 

122 Separate Answer of the President and Directors of 

Georgetown College. 

Filed Februarv 18, 1931. 

****** * 


For answer to the Bill of Complaint or so much and 
such parts thereof as this defendant is advised it is neces¬ 
sary and proper for it to make answer unto, answering the 
same this defendant says: 

(1) That it is without knowledge as to the allegations of 
Paragraph rr 1 of the Bill; 

(2) That it is without knowledge as to the allegations of 
Paragraph =2 of the Bill; 

(3) That it is without knowledge as to the allegations of 
Paragraph =3 of the Bill; 

(4) This defendant admits the allegations of Paragraph 
if 4 of the Bill except that it states that Charles Stone 
was employed by this defendant at Georgetown University 
Hospital, which said hospital is not a corporation as such; 

(5) This defendant denies the allegations of Paragraph 
ff5 and states that this defendant. The President and Di¬ 


rectors of Georgetown College, a corporation, is qualified 
as a self-insurer under the D. C. Workmen’s Compensa¬ 
tion Act of May 17th 1928: 

(6) This defendant admits the allegations of Paragraph 
iff) except that this defendant denies that there was testi¬ 
mony at the hearing that “scalding” hot water was flow¬ 
ing from the hose; 
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(7) This defendant denies the allegations of Paragraph 
±L7 and states that the transcript of the testimony in the 

case is set out in Plaintiff’s Exhibit “A” and that 
123 the findings of fact and compensation order in the 
form of rejection of claim made by the defendant, 
Robert J. Hoage, Deputy Commissioner, is set lout in Plain¬ 
tiff’s Exhibit i4 B” to the Bill. ! 

(8) This defendant is advised that Paragraph =±8 of the 
Bill sets out solelv conclusions of fact and lakv alleged to 
have been made by the defendant, Robert J. IlOage, Deputy 
Commissioner, in respect of which no answer* is required 
from this defendant. 

This defendant denies that the defendant,, Robert J. 
Hoage, Deputy Commissioner, erred in anyj conclusions 
of law or fact in the said compensation order in the form 
of rejection of claim marked Plaintiff’s Exhibit “B” 
hereto; j 

And further answering the said Bill, this defendant 
states that in the said compensation order in jthe form of 
rejection of claim Plaintiff’s Exhibit “B” the!said Robert 
J. Hoage, Deputy Commissioner, lawfully and da a true and 
correct conclusion from the facts in proof determined that 
the proximate cause of the injury and subsequent death 
of this employee was an epileptic seizure which Iliad no rela¬ 
tion whatever to the employment nor did the employment 
aggravate this preexisting epileptic susceptibility; and this 
defendant states that the said compensation order in the 
form of rejection of claim is in accordance wjith law and 
that the pravers of the said Bill should not be!granted. 

And having fully answered this defendant prays to be 
hence dismissed with its reasonable costs. j 

THE PRESIDENT AND DIRECTORS OF 
GEORGETOWN COLLEGE, a corporation, 
Bv JOSEPH A. FARRELL, 

Treasurer. 


124 I, Joseph A. Farrell, do solemnly s^tear that I, 
Treasurer, of the Corporation, The President and 
Directors of Georgetown College, have read thb foregoing 
answer by me subscribed as Treasurer of the said corpora¬ 
tion and know the contents thereof; that the matters and 

i 

things therein set forth on personal knowledge aire true and 
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those tilings stated on information and belief, I believe to 
be true. 

JOSEPH. A. FARRELL. 

Subscribed and sworn to before me this 11th day of 
February, A. D. 1931. 

[notarial seal.] LOUISE F. DYER, 

; Notary Public, D. C. 

HAMILTON & HAMILTON, 

GEORGE E. HAMILTON, Jr., 

Attorneys for The President and Directors 
of Georgetown ('oileye. 


Decree . 


Filed March 30, 1931. 


* 




This cause coining on to be heard on Bill and Answer, 
and it appearing to the Court that the Compensation Order 
in form of Rejection of Claim of date, November 10, 1930, 
set up in said Bill, is not in accordance with law, it is by the 
Court this 30th day of March, 1931, 

Adjudged, ordered and decreed that the said Compensa¬ 
tion Order in form of Rejection of Claim of date, Novem¬ 
ber 10, 1930, be and the same is hereby set aside; 

It is further ordered that the defendant Deputy 
125 Commissioner, R. J. lloage, make an award to the 
plaintiff on behalf of herself and her four minor 
children, in accordance with law and with this decree; 

It is further ordered that the fee of Charles V. Imlay 
and George G. McLeish, attorneys or plaintiff, for their 
services in this cause in this Court until the date of this 
decree be and the same is lierebv fixed at fiftv dollars $50.00. 

JENNINGS BAILEY, 

Justice. 


From the abov<> decree, at the time of the signing thereof 
by the Court, tlie defendant, The President and Directors 
of Georgetown College, a corporation, notes an appeal to 
tlie Court of Appeals, in open court, and the penalty of 
the undertaking on appeal to act as a supersedeas, is hereby 
fixed by the Court in the sum of $2,000.00. 

I JENNINGS BAILEY, 

J ustice. 
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Memorandum 


March 31, 1931.—Undertaking of intervenoii on appeal, 
$2,000 approved and filed. 
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Assignment of Errors. 
Filed April 11, 1931. 


The Court erred: 

1. In holding that the Compensation Order I in form of 
Rejection of Claim of date November 10, 1930, in this case, 
was not in accordance with law. 

2. In setting aside the Compensation Order! in form of 
Rejection of Claim of date November 10, 1930, in this case. 

3. In ordering the defendant Deputy Comnlissioner to 
make an award to the plaintiff and her four mirior children 
in this case. 

4. In passing a decree on Bill and Answer in this case. 

5. In signing and passing the Decree of March 30, 1931, 
in the above entitled case. 

HAMILTON & HAMILTON, 
By HENRY R. GOWER, 

Attorneys for Defendant The President 
& Directors of Georgetown College. 


Designation of Record. 

Filed April 11, 1931. 


# 


Now comes The President and Directors of Georgetown 
College, the appellant in the above entitled causie, and des¬ 
ignates the parts of the record which it desires to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions| raised on 
appeal, namely: 

127 1. Bill of Complaint and Exhibits thereto marked 

Exhibit “A” and Exhibit “B”, being, respectively, 
“A”, the Transcript of the Testimony at Hearing before 
the Deputy Commissioner October 22, 1930; and “B”, a 
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copy of the Compensation Order in form of Rejection of 
Claim. 

2. Motion of The President and Directors of Georgetown 
College, for leave to intervene and be made party defend¬ 
ant. 

3. Order granting leave to intervene. 

4. Intervening Petition of The President and Directors 
of Georgetown College. 

5. Motion and Notice of The President and Directors of 
Georgetown College to dismiss the Bill of Complaint. 

6. Memorandum Opinion of Mr. Justice Bailey. 

7. Order overruling Motion to Dismiss the Bill of Com¬ 
plaint. 

8. Answer to Bill of The President and Directors of 
Georgetown College. 

9. Decree setting aside Compensation Order in form of 
Rejection of Claim, and ordering an award to plaintiff. 

10. Memorandum: Supersedeas undertaking for costs on 
appeal approved and filed. 

11. Assignment of Errors. 

12. This Designation. 


(The designation by this defendant of Exhibit “ A” to the 
Bill of Complaint, does not include exhibits thereto marked 
Claimant's exhibits 1 to 10 inclusive and respondent’s ex¬ 
hibit 1 ; and these last mentioned exhibits to said exhibit 
“A” are hereby expressly excluded from this designation. 
The record is not to include exhibits to Exhibit “A” to the 
Bill of Complaint.) 

HAMILTON & HAMILTON, 
By HENRY R. GOWER, 

Attorneys for The President and Directors 

! of Georgetown College f Appellant. 

128 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 130, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
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counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 52163 in Equity, wherein Lillie M. 
Stone is Plaintiff and Robert J. Hoage, Depujty Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe m;v name and 
* ,% 

affix the seal of said Court, at the City of Washington, in 
said District, this 15th dav of Mav, 1931. 

i 

[Seal Supreme Court of the District of Colombia.] 


FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5406. The President and Directors of Georgetown Col¬ 
lege, a corporation, intervener, appellant, vsj. Lillie M. 
Stone and Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission^ Court of 
Appeals, District of Columbia. Filed May 23, 1931. Henry 
W. Hodges, Clerk. 
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I 
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' i 

_ 

THE PRESIDENT AND DIRECTOR^ OF 
GEORGETOWN COLLEGE, a Corporation - , In¬ 
tervener, Appellant, 

vs . 

i 

LILLIE M. STONE and ROBERT J. HQAGE, 
Deputy Commissioner United States Employees’ 

i 

Compensation Commission. 


BRIEF ON BEHALF OF APPELLANT.; 

I 

_ i 

j 

. i 

i. 

| 

i 

Statement. 

i 

i 

i 

This is an appeal by the defendant employe!*, The 
President and Directors of Georgetown College^ from 

j 

Is I 
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a decree of the Supreme Court of the District of Co¬ 
lumbia, in injunction proceedings, setting aside a com¬ 
pensation order in the form of a rejection of claim, 
under the District of Columbia Workmen’s Compensa¬ 
tion Act. The plaintiff, appellee, Lillie M. Stone, filed 
with the Compensation Commission a claim for com¬ 
pensation in respect of the death of her husband, and 
a hearing, at which claimant and employer were repre¬ 
sented by counsel, was had before appellee, Robert 
J. Hoage, Deputy Commissioner, who issued a com¬ 
pensation order in the form of a rejection of the 
claim. The claimant then sought review of this order 
in the Supreme Court of the District of Columbia 
by a bill in equity in injunction proceedings (in ac¬ 
cordance with the provisions of the Act), and the ap¬ 
pellant (defendant employer) moved to dismiss the bill. 
The court below filed a written memorandum opinion 
overruling the motion to dismiss the bill. The further 
proceedings, consisting of the filing of an answer by 
the defendant employer, and the final decree, as of 
hearing on bill and answer, were purely formal—there 
was no hearing on bill and answer, since the court had 
indicated what action would be had—and the final de¬ 
cree, from which this appeal was taken, was based on 
the memorandum opinion, filed after the hearing on 
motion to dismiss the bill. 

The essential facts in respect of the injury are 
clearly stated in the findings of fact of the Deputy 
Commissioner (Record, pages 67, 68), in part as 
follows: 

“* * * that on said day the employee while 
in the employ of the employer above named as 
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a laborer at Georgetown University Hospital 
sustained personal injuries which occurred in 
the course of his employment but which did not 
arise out of the said employment; that while so 
employed and in the act of defrosting cans in 
an ice plant of the employer wherein he was 
using a hot water hose for this purpose, the 
employee was found lying upon his b^ick on 
the floor in the said plant and his physical ap¬ 
pearance and other evidence showed that he was 
suffering at that time from an epileptic seizure; 
that the employee had been subject to epileptic 
seizures for some time prior to said day and 
had on several occasions received treatment 
therefor; that during said seizure on the day 
above mentioned by reason of the tonic con¬ 
tracture of the muscles of the body the employee 
grasped and held upon his chest the hosh emit¬ 
ting hot water which he had been using | in de¬ 
frosting the cans in the refrigerator plapt and 
that the hot water which ran over his face and 
shoulders caused the employee to suffeij from 
second degree burns over the upper one-half of 
his body, which burns were the direct cause of 
his death, which occurred at Georgetown Hos¬ 
pital on June 7, 1930; that the proximate; cause 
of the injury and subsequent death of this em¬ 
ployee as related herein was the epileptic seiz¬ 
ure which had no causal relation whatever to 
the employment, nor did the employment ag¬ 
gravate this preexisting epileptic suscepti¬ 
bility. * * *” | 

i 

i 

In a subsequent part of this brief, it will be shown 
that these findings of fact are based on clear, ample, 
and uncontradicted proof. 
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The first question on this appeal is as to the action 
of the court below in reviewing and reversing the de¬ 
cision of the Deputy Commissioner on a question of 
fact, a matter entirely outside of the jurisdiction of 
the court. The Deputy Commissioner found as a fact 
that the proximate cause of the death of claimant’s 
husband was an epileptic seizure; but the court, with¬ 
out authority in law, disregarded this decision and 
found that the death was due to burns, and that the 
epilepsy was a condition or contributing cause and 
on this changed finding of fact decided that the injury 
arose out of the employment. This matter is covered 
bv the second and other assignments of error. A de- 
termination by this Court of this question for the 
appellant disposes of this case. 

The remaining assignment of error, of importance, 
the first assignment, has to do with the question 
whether the compensation order is in accordance with 
law, or, in other words, whether the death arose out 
of the employment within the meaning of the Act. 
This question can be reached for consideration only 
by ignoring the limitations, under the Act, upon the 
jurisdiction of the court below to review compensa¬ 
tion orders;! because, the conclusion of the court be¬ 
low, that the death did arise out of the employment, 
could not possibly have been reached except by dis¬ 
regard and reversal of the decision of the Deputy 
Commissioner as to the cause of the death, a question 
of fact, within the exclusive jurisdiction of the Deputy 
Commissioner and which should be just as safe from 
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re-examination as a fact found by a jury under the 
Seventh Amendment to the Constitution. 

IL | 

Assignments of Error. 

The court erred: 

1. In holding that the compensation order ip form 
of rejection of claim, of date November 10, 1930, in 
this case was not in accordance with law. 

2. In setting aside the compensation order in form 
of rejection of claim, of date November 10, 1930, in 
this case. 

i 

3. In ordering the defendant Deputy Commissioner 
to make an award to the plaintiff and her four minor 
children in this case. 

4. In passing a decree on bill and answer in this 
case. 

i 

5. In signing and passing the decree of Marjeh 30, 
1931, in the above-entitled case. 

m. I 

ARGUMENT. 

| 

A. | 

j 

The court below had no authority to set aside the com¬ 
pensation order rejecting plaintiff’s claim in thib case 
and exceeded its jurisdiction in so doing. 

The only provision in the D. C. Compensation Act 
for review of compensation orders, and hence the only 
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authority for such review, is in case the compensation 
order be “not in accordance with laic”; and conse¬ 
quently decisions of the Deputy Commissioner on ques¬ 
tions of fact must necessarily be final and not subject 
to court review. But in this case the court below un¬ 
dertook to review the Deputy Commissioner’s decision 
of a pure question of fact and made a decision thereon 

entirelv at variance with the decision of the Commis- 
* 

sioner; and on this new and different determination 
(entirely unauthorized, as we claim) the court under¬ 
took to base its conclusion that the injury arose out of 
the employment. 

Under the D. C. Compensation Act, in this case, the 
employer's liability for compensation is in respect of 
“accidental injury or death arising out of and in the 
course of employment * * *” (Act of May 17, 

1928, 45 Statutes at Large, 600). 

And under the Act, liability for compensation is 
determined: in any case by orders of Deputy Commis¬ 
sioners rejecting the claim or making an award of com¬ 
pensation in respect of the claim. 

Provision for review of compensation orders is made 
in Sec. 21 (6) of the Act, as follows: 

“If not in accordance with law, a compensa¬ 
tion order may be suspended, or set aside, * * * 
through injunction proceedings, * * * in the 
Supreme Court of the District of Columbia 

* * * 1 y 


As the court knows, the D. C. Compensation Act 
was not a particular enactment, specially designed to 
meet the needs of the District of Columbia, but the 
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i 

i 

i 


Act of May 17, 1928, simply made applicable to the 
District of Columbia (with slight changes) the United 

i 

States Longshoremen's and Harbor Workers’ |Act of 
May 4, 1927, 44 Statutes at Large, 1424. And ps none 
of the changes made in the Longshoremen’s Actiby the 
D. C. Compensation Act is involved in the present case 
the decisions under the Longshoremen’s Act are ap¬ 
plicable here, and these decisions uniformly hold that 
as to questions of fact the findings of the Deputy Com¬ 
missioner are final, if supported by some comipetent 
evidence. 

| 

* * The machinery set up by this Act 

and its operation are novel and quite jextra- 
judicial, and it is plain that, the courts alre not 
authorized to interfere unless the award is 
clearly not in accordance with law.” 

Joyce v. Commissioner, 33 Fed., 2nd, 218. 

“ * * ■ For although the law as ip deci¬ 

sions construed or established in respect of 
court review of the orders of administrative 
boards and officers, is more or less affected by 
the trend of the times, and in fiux and confusion 
* * * it is believed that in this statutory re¬ 

view, as distinguished from a suit in equity, the 
court is limited to the evidence before the boards 
or officers, is not to substitute its judgment for 
theirs in respect to mere conflicts in or Ayeight 
of evidence, but is to determine only whether, 
as plaintiffs allege, the orders arc without sub¬ 
stantial evidence legally sufficient to sustain 
them. * * *” | 

Grays Harbor Co. v. Marshall, 36! Fed., 
2nd, 814. 


8 ‘ 


“Looking to the Longshoremen’s and Harbor 
Workers’ Compensation Act as a whole, and 
section 21 in particular, it appears that the con¬ 
struction contended for by the appellee is cor¬ 
rect, and that the act does not contemplate the 
hearing of a case determined by a commissioner 
de novo in the District Court, but merely a re¬ 
view of the proceedings before him to deter¬ 
mine whether there was some competent evi¬ 
dence to support the findings of fact made and 
whether he acted within the jurisdiction con¬ 
ferred upon him by the act and in accordance 
with its provisions. As to questions of fact, 
the findings of the commissioner are to be final, 
if supported by some competent evidence.” 

Northwestern Co. v. Marshall, 41 Fed., 
2nd, 28. 

In Wheeling Co. v. McManigal, 41 Fed., 2nd, at page 
594, after setting out Section 21 (b) of the Longshore¬ 
men’s Act (identical with Section 21 ( b ) of the D. C. 
Act, except for the substitution of “Supreme Court 
of the District of Columbia” for “Federal district 
court”), the court said: 

“* * * The jurisdiction of the court to 

entertain the suit depends upon this statute; 
and if we look merely to its language, it is clear 
that it does not contemplate a hearing de novo 
in the District Court, or authorize that court to 
weigh the evidence taken before the Deputy 
Commissioner or review the facts as found bv 
him. The compensation order may be set aside 
only if it is found to be ‘not in accordance with 
law’, i. e., if it is based upon error of law, or 
is not supported by any substantial evidence or 
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is so manifestly arbitrary and unreasonable as 
to transcend the authority vested in the Deputy 
Commissioner. His findings of fact, however, 
if supported by substantial evidence, are conclu¬ 


sive. 


* 


* 


# 7 7 


In Todd Dry Docks v. Marshall , 49 Fed. 2nd, at page 
623, the court said: 


i i * 


* 


The findings of the Deputy j Com¬ 
missioner appear to be fully sustained by ra¬ 
tional and natural inferences from conceded 
facts, and are conclusive upon the court.? 

In the compensation order in the instant case, jwhich 
was in the form of a rejection of the claim, the Deputy 
Commissioner made certain “Findings of fact?, in¬ 
cluding the following (Rec., pages 67-68): 

“ * * * his physical appearance and lother 

evidence showed that he was suffering at that 
time from an epileptic seizure; that the em¬ 
ployee had been subject to epileptic seizures 
* * *; that during said seizure on the day 

above mentioned by reason of the tonic contrac¬ 
ture of the muscles of the body the employee 
grasped and held upon his chest the hose iemit- 
ting hot water which he had been using in de¬ 
frosting the cans in the refrigerator plant and 
that the hot water which ran over his fac6 and 
shoulders caused the employee to suffer jfrom 
second degree burns over the upper on^-half 
of his body, which burns were the direct cause 
of his death * * *; that the proximate £ause 
of the injury and subsequent death of thi$ em¬ 
ployee as related herein was the epileptic;seiz¬ 
ure which had no causal relation whatever to 

25 ! 
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the employment nor did the employment aggra¬ 
vate this preexisting epileptic susceptibility.” 

Then follows the formal rejection of the claim with 
a statement of the reasons for the rejection; but what 
has been set out above is a part of the “Findings of * 

fact” of the Deputy Commissioner. 

These findings of fact have substantial support in 
the evidence, and there is in the record no contradic¬ 
tion nor variation in the testimony on which the find¬ 
ings are based. ' 

The preexisting epileptic susceptibility is shown 
(Record, pp. 18, 36) by admission of counsel on both 
sides; (Rec\, p. 18), by admission of the claimant; by 
testimony of the witness, McCurdy (Rec., p. 23). 

That the employee had an epileptic seizure at the 
time of the injury is shown by the witness Sister 
Timothy (Rec., p. 40): 

“* ' * * I saw Mr. Stone lying with the hose 
in his right hand and the water was pouring 
out and at the time that 1 saw him the foam was 
coming out of his mouth, and lie was rolling < 

his eyes, * * * I tried to get the hose out 
of his hand but I was unable to get it away 
from him; he had such a tight grip on it; * * * 

I had to use my habit to pull the hose out of 
his hand, he had such a strong grip on it.” 

“* * * he did not know who I was * * *” i 

(Rec.,! p. 41). Yes, that is where he had taken 
that spell, or whatever it was; * * *” (Rec., 
p. 43). 

“Q. In the first place, you have said that the 
hose was held tight in Mr. Stone's right hand? 

* * * A. Yes, just close to the chest.” i 
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“Q. And hot water was coming out op him? 
A. Yes, on to his face” * * * (Rec., Ip. 44). 
“And it came down all over his bodv.” j 

* l 

| 

And, further, as to there having been an epileptic 
seizure at the time of injury, and as to the possible 
causes of the seizure and its relation to the work which 

i 

Stone had been doing, there is the testimony of Dr. 
Morton Keane (Rec., pp. 54, 55): | 

“Q. State whether or not the authorities in¬ 
dicate whether a particular seizure is present, 
is induced by presence of heat, or moisture, or 
physical effort? A. * * * There seems to be 
no relation of what the persons do * * * No 
relation between what they are doing £it the 
particular time and the seizure.” 

(Rec., p. 56:) “Q. And physical effort jis not 
recognized in the texts as the cause of precipi¬ 
tation of the particular attack? A. It dops not 
seem to rest any stress on physical or mental 
exertion.” j 


(Rec., p. 57:) Questions by the Dieputy 
Commissioner: j 

“I assisted at the autopsy.” 

“Q. Just tell us, did you find any indica¬ 
tion of a trauma? A. Of the head? 

Q. Yes. A. No, I do not think we did.” f * * 

“Our findings indicate: The brain is; con¬ 
gested; * * * The exostosis measures one 

and a half by two centimeters, is irregular in 
shape, and is connected with the frontal $inus. 
That mav have had something to do with the epi¬ 
lepsy * *” 


i 

j 

! 
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(Rec., p. 58:) “The epilepsy seemed to be 
idiopathic in origin.’’ 

“Q. If this man, found rolling his eyes, froth¬ 
ing at the mouth and holding the hose of hot 
water tight on his chest, what would be your 
conclusion? A. He had a convulsion of some 
kind. 

Q. A convulsion of some kind? A. Yes, as 
to the cause, I would not know right away but 
dealing with the history, as we have to do in 
medicine, we cannot diagnose a case without a 
history, but dealing with his former history, we 
thought that we were compelled to say lie had 
epilepsy. 

Q. Would you say, from the history, Doctor, 
that lie fell with a case of epilepsy, and this 
was probablv a secondarv issue, this scalding? 
A. Yes.” 


(Rec., p. 64:) Questions by the Deputy 
Commissioner: 


“Q. But now, after your findings, as the as¬ 
sistant pathologist, and after hearing the history 
of the case, and hearing the description of it, 
what would be vour determination was the 
cause? A. Some lesion of the brain; if he had 


an epileptic seizure at the time. 

Q. And it is your belief from the history of 
the case, that he did have? A. That lie prob¬ 
ably had one. 

Q. That he probably had one. If he had just 
fell, slipped and fell, or struck his head, would 
lie have these symptoms? A. I do not think 
he would have the tetanic contraction of the 
hand; lie would have had, I think, muscular re¬ 
laxation. 
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Q. Would he have frothing at the mouth, or 
rolling of the eyes? A. No.” 

(Rec., p. 65:) By the Deputy Commis¬ 
sioner : 


“Q. And would he not throw away the hose 
from him? A. He would throw the hose awav 
from him because he would have a complete 
muscular relaxation.” 

On this evidence the Deputy Commissioner found 
that the proximate cause of the injury was the epi¬ 
leptic seizure; that is, that the accident was dud to the 
epilepsy, that the reason for the death was the epi¬ 
leptic seizure. 

And, in direct conflict with this finding, the court 
below, in the memorandum decision (Rec., p. 73), 
makes this decision: 


“While of course, the epilepsy may be con¬ 
sidered as a condition without which the 'injury 
would not have occurred, or even as h con¬ 
tributing cause of the injury, the direct! cause 
was the burns arising from the hot water flow¬ 
ing from the hose which the employee was using 
in his employer’s work”. (The coui^t has 
earlier in the opinion said: “The injury oc¬ 
curred in the course of the employment, and 
in my opinion, ‘out’ of the employment.’!’) 


Assume for the time being that the question whether 
the injury “arose out of the employment” is a conclu¬ 
sion of law, still, before this question is eyen reached 

i 

or considered, there must necessarily be certain de¬ 
terminations of fact. We believe this case to be one 


i 


i 

i 

i 


i 
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unique in its facts and unlike any reported case. In 
compensation cases wherein injury follows loss of 
consciousness, usuallv the force of gravity intervenes 
and injury comes from a fall, or from the application 
in usual course of natural forces. But, here the ap¬ 
plication of the hot water (an element not dangerous 
in its ordinary use in the employment) was made and 
maintained to the employee’s continuing injury, by the 
employee himself under the domination of the epileptic 
attack. The principal and essential fact in this case is 
the effect of the epileptic attack. Stone apparently 
died of toxemia caused by burns covering the upper 

half of his bodv; the burns were caused bv hot water. 

• • 

But what caused the application of the hot water to 
Stone's body? This involves a determination of a num¬ 
ber of matters of fact. The location of the hot-water 
supply—the dish-washing sink (Ree., p. 42). The means 
of its introduction into the ice room—a rubber hose 
(Rec., p. 42) probably without nozzle. The use of the 
hot water in the ice room—whether the ice man stands 
on the floor and with hose in hand sprays water on the 
outside of tile ice cans. The position of Stone when 
found—(Rec., p. 40) lying on the floor of the ice-room, 
unconscious^ tightly grasping the hose in his hands, 
discharging hot water against his chest, whether the 
water was soaked up and held against Stone's body by 
his clothing. 

What relative parts did the epileptic seizure and the 
hot water take in the injury to Stone? Two injurious 
forces were active, one, the epilepsy unconnected with 
the employment, the other, the hot water, very re- 
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motely, in its application to Stone’s body, connected 
with the employment. If in this necessary examination 
the Deputy Commissioner determines that the epilepsy 

i 

is the active influence in producing the result, is he de¬ 
ciding, what we have assumed for the moment is a 
question of law, that the injury did not arise Out of 
the employment ? By no means; the decision is One of 
pure fact, which of two injurious forces caused!a re¬ 
sult. This decision mav greatlv influence the deter- 
mination of the assumed question of law, may make 
necessary a certain decision of the question whether 
the injury arose out of the employment, but the in¬ 
fluence and effect of the decision of this question can¬ 
not make it else than what it obviously is, a question 
of fact. 

And the Deputy Commissioner made a detertnina- 
tion of these matters and found that the proximate 
cause of the injury and subsequent death was the 
epileptic seizure, and the evidence fully sustains the 
finding. Under the decisions cited above on the Long¬ 
shoremen’s Act, the court below was without authority 
and jurisdiction to make a finding in this mattpr at 
variance with that of the Deputy Commissioner! and 
to hold that the epilepsy “may be considered as a 
condition or even as a contributing cause.” And the 
conclusion of the court that the injury “arose out of 
the employment”, since it is based upon an unauthor¬ 
ized reversal of the decision of the Deputy Coifimis- 
sioner on a matter within the Commissioner’s exclusive 
jurisdiction, cannot be maintained. 

The assumption made for purposes of argument, a 
few pages back, that the question whether an injury 
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arises “out of the employment'’ is a conclusion of law 
and not a question of fact, is not warranted by any 
Federal authority of which we know. And the lan¬ 
guage of the provision of the Longshoremen’s and 
D. C. Compensation Acts, for review of compensation 
orders—“if not in accordance with law”—apparently 
is not found in any other compensation law. (“'What 
do the words ‘if not in accordance with law’ mean? 
The court has been referred to no Workmen's Com¬ 
pensation Act, State or Federal, which uses this pre¬ 
cise language." Ob rechi-Lynch Corporation v. Clark , 
30 Fed., 2nd, 144.) 

While we have not found Federal authoritv deter- 
mining the question whether the injury arose out of the 
employment to be one of law or of fact, there is very 
respectablej authority in State decisions that this ques¬ 
tion is one of fact. And the decisions of the Deputy 
Commissioner are conclusive on questions of fact 


under the authorities cited above in respect of the 
Longshoremen's Act. 


In Barbagallo's case, 137 X. E., 33, 243 Mass. 86, 


the court said: 


“ * * * finding and ruling * * * were 

that upon all the evidence the petitioner ‘has 
not sustained the burden of proving that the 
death of her husband * * * was due to or 

casually related to a personal injury arising out 
of and in the course of his employment’. These 
words plainly mean that the board was not con¬ 
vinced by a fair preponderance of the evidence 
that there was a connection between the employ¬ 
ment as cause and the death of the deceased 
employee as result. They do not mean that the 
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board ruled as matter of law that there was no 
evidence to support a finding in favor 0f the 
dependent. Sponatski’s case, 230 Mass.j 526. 
Whether the evidence coiivinced the board or not 
on this vital point was a pure question of fact 
and not of law. Its decision called for sound 
judgment in weighing the evidence and in reach¬ 
ing a final conclusion. It is too clear for dis¬ 
cussion that the board was not bound as matter 
of law to find in favor of the dependent. There 
were circumstances concerning the alleged in¬ 
jury and the physical condition of the employee 
which might have been found insufficient to af¬ 
ford ground for finding a causal connection be¬ 
tween the employment and the death of the em¬ 
ployee. The evidence need not be reviewed. 
The findings of the board on the facts are not 
subject to review. The decision of the board 
is final and can be reversed only when unsup¬ 
ported by any evidence. ” 


In O’Connor’s case, 138 X. E. 831, 244 Mass.j 445, 
the court said: 

‘‘The singb member and the Industrial Ac¬ 
cident Board on review have found that there 
was no causal connection between the injury and 
the death. This was a pure question of fact. 
It is manifest from the report of the evidence 
that a finding of such causal connection i was 
not required. There was ample evidencb to 
support the finding made. It cannot bd re¬ 
viewed. It must stand as final under thej au- 

thority of numerous decisions.” 

* 

In Stetson’s case, 149 N. E. 409, 253 Mass. 535j the 


court said: 
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Commissioner are conclusive on questions of fact 


under the authorities cited above in respect of the 
Longshoremen's Act. 


In Barbagallo's case, 137 X. E., 33, 243 Mass. 86, 


the court said: 


“* * * finding and ruling * * * were 

that upon all the evidence the petitioner ‘has 
not sustained the burden of proving that the 
death of her husband * * * was due to or 

casually related to a personal injury arising out 
of and in the course of his employment’. These 
words plainly mean that the board was not con¬ 
vinced by a fair preponderance of the evidence 
that there was a connection between the employ¬ 
ment as cause and the death of the deceased 
employee as result. They do not mean that the 
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board ruled as matter of law that there was no 
evidence to support a finding in favor of the 
dependent. Sponatski’s case, 230 Mass.,! 526. 
Whether the evidence convinced the board or not 
on this vital point was a pure question of fact 
and not of law. Its decision called for Sound 
judgment in weighing the evidence and in reach¬ 
ing a final conclusion. It is too clear for dis¬ 
cussion that the board was not bound as matter 
of law to find in favor of the dependent. There 
were circumstances concerning the alleged in¬ 
jury and the physical condition of the employee 
which might have been found insufficient to af¬ 
ford ground for finding a causal connection be¬ 
tween the employment and the death of the em¬ 
ployee. The evidence need not be reviewed. 
The findings of the board on the facts are not 
subject to review. The decision of the board 
is final and can be reversed only when unsup¬ 
ported by any evidence.” 

In O’Connor’s case, 138 N. E. 831, 244 Mass.! 445, 
the court said: 

“The singli member and the Industrial; Ac¬ 
cident Board on review have found that there 
was no causal connection between the injury: and 
the death. This was a pure question of fact. 
It is manifest from the report of the evidence 
that a finding of such causal connection ;was 
not required. There was ample evidence to 
support the finding made. It cannot be! re¬ 
viewed. It must stand as final under the! au- 
thoritv of numerous decisions.” 

In Stetson’s case, 149 N. E. 409, 253 Mass. 535,: the 
court said: 
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“The contention between the parties was 
whether the present condition of the eye of the 
employee was the result of the hot fat or the 
erysipelas. One physician who examined the 
employee soon after the injury, and who also 
treated him for the erysipelas, testified that 
there was a connection between the present con¬ 
dition of the employee’s eye with its accom¬ 
panying disability and the injury arising from 
the hot fat. There was evidence of a contrary 
nature. The question was purely one of fact. 
The decision of the single member and the board 
finds support in the evidence. Under the fa¬ 
miliar rule, it cannot be reversed. Xo error of 
law is disclosed/’ 

In Lilly v. Pinnell-Dulin Company, 146 X. E. 910, 
82 Ind. App. 586, the court said: 

“The sole question for determination is 
whether the physical infirmities or injuries for 
which compensation is asked arose out of wil¬ 
liam Lilly’s employment by appellee. That was 
a question of fact for the Industrial Board. 
There is evidence to sustain the findings.” (Or¬ 
der denying compensation affirmed.) 

In Day* v. Trimmer , 162 X. Y. S. 603, the court said: 

“That the injuries arose out of the employ¬ 
ment was fairly a question of fact for the de¬ 
termination of the Commission and it was fully 
justified in finding from the evidence that the 
claimant by reason of his employment in han¬ 
dling lost coal in the storm, was specially af¬ 
fected by the severity of the weather.” 



In Holmes v. Communipaw Co., 174 N. Y. S. 772, the 
court said: j 

“Upon the trial there was much conflicting 
medical testimony as to the cause of the cleath. 
It resolved itself mainly into the question 
whether the pathologists findings were more 
conclusive and competent than an opinion on 
clinical diagnoses. The presumption is that the 
claim is within the provisions of the statute. 
The conclusion reached was that the precipitat¬ 
ing cause was an injury from the blow which 
hastened death. The finding was sustained by 
the evidence and is conclusive on us.” 


In Vanderslice v. Young , 197 N. Y. S. 9, ajmong 
the facts stated in the dissenting opinion were that the 
employee, while pursuing his employment of opening 
oysters, developed a callous place on his hand, on which 
came a blister, which broke on November 9 and; dis¬ 
closed an infection. A doctor remedied the condition 

; 

to the extent that the employee went back to work on 
December 11. In the following March, a red stireak 
appeared on his arm from wrist to arm pit. In July 
cancer appeared in the neck and the employee di<*d of 
hemorrhage of the jugular vein caused by the extension 
of the cancer. The court said: 


“Award affirmed on the ground that the ppoof 
made an issue of fact as to the cause of death 
and the findings of the State Industrial Board 
upon that issue in favor of claimant are con¬ 
clusive.” I 


In Norman v. Chariton (Iowa, 1928), 221 N. W. 


481, 


the court said: 
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4 ‘One further principle finds application here 
and its application necessarily results in an af¬ 
firmance. The findings of the Industrial Board 
to the effect that the injury did not arise out of 
and in the course of the employment, as alleged, 
is conclusive, when the finding has support in 
the evidence and there can be no question as 
to this proposition under the instant record.” 

The court below, without authority and in excess of 
its jurisdiction, undertook to reverse the decision of 
the Deputy Commissioner on a question of fact, 
namely, in place of the finding that the proximate 
cause of the injury was the epileptic seizure was sub¬ 
stituted the finding that the epilepsy was a condition 
or even a contributing cause. And, further, on the au¬ 
thorities cited, the court reversed the finding of fact 
of the Commissioner that the epileptic seizure had no 
causal connection whatever with the employment and 
substituted the finding that the injury arose out of the 
employment. This action of the court below requires 
reversal of its decree in this case. 

B. 

The injury in this case did not arise out of the employ¬ 
ment, and it is therefore not compensable and the decree 
should be reversed, leaving in effect the compensation 
order in form of rejection of claim. 

It is the contention of the appellant that the court 
below committed reversible error in overruling the 
decision of the Deputy Commissioner on a matter of 



fact, and that the court’s decision that the injury arose 
out of the employment cannot stand because based on 
the court’s unauthorized reversal of the Comjnis- 
sioner’s finding of fact. j 

In case, however, the court wishes argument on the 
matter of whether the injury arose out of the ! em¬ 
ployment, it is submitted that from a consideration 
of the facts of this case it will clearly appear that; the 
injury did not arise out of the employment, and that 
this position is supported by the authority of the ihost 
nearly applicable decisions. 

The Commissioner found that the death was du0 to 
second degree burns over the upper half of the body, 
caused bv hot water. 

The employment furnished only one element or cir¬ 
cumstance which had any connection or relation to 
the death of Stone, and that element was the jhot 
water. 

But, as actually provided, and as required by j the 
employment, this element was not even remotely of a 
fatally dangerous character. The water came from 
a sink used for washing dishes, and came to the ^ce- 
room through a hose attached to a spigot in the dish¬ 
washing sink (Rec., pp. 42, 43). There is no proof 
that there was even a nozzle on the hose. Under |the 
ordinary conditions of the employment, with all jthe 
requirements of the employment for hot water fully 

i 

met, a workman could suffer no greater injury ffom 
the water than a burned hand or finger, or possibly 
injury to feet or legs through careless use of the hqse. 
Burns to be fatal must go over more than two-thirds 
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of the body (Record, p. 62). The water was not suffi¬ 
cient in quantity or volume, or rate of flow, to be 
dangerous; there was no reservoir, nor accumulation 
of water; there was no encompassing or surrounding 
medium, just water running from a hose. 

Here Ends All Relation Between the Employment and 

the Injury. 

The utmost which can be said of the presence of the 
hot water in the ice-room is that it might become 
potentially dangerous. But it was absolutely not so 
until applied to the body of the workman, and with 
the application of the water to Stone’s body, the cir¬ 
cumstances of his employment had no connection. 

There was no flood, or fall, or bursting of pipes of 
large capacity, the force of which cast the hot water 
in mass upon the employee. The water was applied 
to Stone’s body by the tonic contracture of his muscles, 
by his grasping the end of the hose in his hands, and 
holding the hose close against his chest, as he lay 
prone on his back on the floor, in the grip of the epi¬ 
leptic seizure. The application of the water to his 
body was aided by liis position prone on the floor, and 
(while there is no statement in proof of the effect of 
his clothing on the result) it must be assumed that 
he was clothed, and that the application of the water 
to his body was continued by liis clothing, which must 
have soaked up the water and retained it against his 
bodv. 

w 

In all of the above, the only element which pertains 
to the employment in any way is the water. But that 
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was not present in sufficient quantity to be fatally 
dangerous in any activity, or effort, or position, of 
the workman incident to any duty of his employment. 

The continued holding of the hose to his own body, 
his position prone on the floor, causing the wat^r to 
run off more slowly than if he had been erect^ the 
soaking up and the retention of the water by his cloth¬ 
ing—these were the effective causes of the burns,, and 
no one of them has any relation whatsoever to his 
employment. 

The witness who found Stone said, in part: 

i 

“* * * it (the w^ater) came down all over 

his body” (Record, p. 44). 

“I tried to get the hose out of his hand but 
I w-as unable to get it aw T ay from him, he had 
such a tight grip on it” (Record, p. 40). 

“He did not know T who I was” (Record, p. 
40). | 

I 

These facts—Stone’s convulsive holding of the liose 
against his own chest under the domination of the epi¬ 
leptic seizure, to his own continuing injury—distin¬ 
guish this case from all other cases which w r e liave 
found. And from these facts it appears w T ith abso¬ 
lute certainty that the cause of Stone’s injury w 7 as no 
matter of his employment, but his unfortunate afflic¬ 
tion—the epileptic seizure. 

The effect of the only medical testimony in the rec¬ 
ord is that there seems to be no relation between what 
an epileptic is doing and the seizure (Record, pp. 
54, 55), and hence Stone’s employment had no con¬ 
nection with the epileptic seizure. The medical testi- 


i 

i 

i 


i 
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mony also shows that there was no indication of a 
trauma (Record, p. 57)—which we understand to 
mean that there was no injury to Stone in his move¬ 
ment from a standing position to his being prone on 
the floor. 

Consistentlv with our view that the circumstances of 
this case are extraordinary and apparently unique in 
respect of the application of the injuring element to 
the body of the employee, we believe that there are 
no decisions which aid materiallv in the consideration 
of the case. The employee’s continuing application of 
the hot water to his own body under impulsion of the 
epileptic attack sets the case apart from the decisions 
which have been found. We submit, however, several 
decisions as persuasive in that in them it was held 
that the injury did not arise out of the employment, 
when in our view the facts are more nearlv within the 
act than those of the Stone case. 

In Van Gorder v. Packard Motor Car Co., 195 Mich. 
588, 162 N. W. 107, the workman, a steam-fitter, was 
standing on a scaffold six feet high, when he fell and 
fractured his skull. The evidence was meager as to 
the cause of the fall, being to a large extent opinion 
evidence. There was opinion evidence that it was an 
epileptic fit, dizziness or a fainting spell. The Indus¬ 
trial Board found “on the whole, the weight of the evi¬ 
dence tends to show that epilepsy was the cause of the 
fall, and the Board so finds the proximate cause of 
death was the concussion and fracture of the skull 
caused bv the fall.” 

The Court said in part: 

• #•#### 
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“In the instant case the deceased was per¬ 
forming the ordinary services of his trade, that 
of a plumber and steam fitter. He was stand¬ 
ing on a scaffold a few feet from the floor. 
There is no claim that the scaffold was improp¬ 
erly constructed or in any way unsuitable! for 
the service. Due to no conditions arising! out 
of his employment, but solely to his predisposi¬ 
tion to epilepsy, of which his employer had no 
notice, he fell from the scaffold, receiving an 
injury from which death resulted. The fall jwas 
caused and caused only by the epileptic fit. The 
fit was the direct and only cause of his injury. 
We do not think it would be seriously contended 
that had he fallen in an epileptic fit while stand¬ 
ing on the floor and received the injury he! did 
that the injury arose out of the employment, 
and that the defendant was liable. Collins v. 
Brooklyn Union Gas Co., 171 App. Div. 381, ;156 
N. Y. Supp. 957. The height from which he fell, 
here only a short distance, could not change ;the 
liability for the injury. The most that can! be 
said is that the height from which deceased fell 
may have aggravated the extent of the injiiry. 
A person falling a greater distance may be more 
seriously injured than one falling a lesser dis¬ 
tance ; but it does not change the question of jre- 
sponsibility, of liability. The distance of J:he 
fall might contribute to the extent of the injuiry, 
but it was not a contributory cause to the fjail. 
When the deceased was seized with the epileptic 
fit he would have fallen, no matter where he was, 
and the employer cannot be held responsible be¬ 
cause that unfortunate seizure occurred when 
the workman was on a scaffold a few feet from 
the floor. 

i 

******* 
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This unfortunate man fell to his death when 
in an epileptic fit, which did not arise out of his 
employment and for which his employer was 
not responsible. We are therefore constrained 
to reverse the case/’ 

In Brooker v. Industrial Accident Commission, 176 
Cal. 275, 168 Pac. 126, decedent was a laborer em¬ 
ployed in the erection of a building, and was working 
on a scaffold five feet wide and thirty-nine feet above 
the ground, from which he fell. 

The Court said in part: 

“ * * * There was evidence sufficient to 

show that he was subject to epileptic fits at long 
intervals, and that he was seized with one of 
these fits while at work on the scaffold, as a con¬ 
sequence of which he fell down upon the scaf¬ 
fold, and that as a result of the contortions in¬ 
cident to such a fit he rolled off the edge and 
was precipitated to the ground. There was no 
evidence to the contrarv. The Commission did 
not find that the epileptic fit caused the fall, as 
it should have done, but found in general terms 
that the injury which caused the death of 
Fuente arose out of and happened in the course 
of his employment. It is practically conceded 
that the sole cause of his fall was a fit of epi¬ 
lepsy. 

“The contention of the petitioners is that the 
proximate cause of the fall was the epileptic 
fit, with which his employment had no causal 
connection, and hence that the accident and re¬ 
sulting injury arose from the fact that he was 
an epileptic and had the fit, and not out of his 
employment. We are of the opinion that this 
contention must be sustained.” 
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In Cox v. Kansas City Refining Co. (Kansas 1921), 

i 

195 Pac. 863, the plaintiff testified that he was ja la¬ 
borer, and was subject to epileptic fits, and had ibeen 
so afflicted about once a month ever since he was dbout 

i 

21 years of age. On one occasion he had been put 
to work on top of a building, and he told defendant’s 
foreman that he had epileptic spells and said hel was 

i 

going to quit, and asked for his money, but the fore¬ 
man put him to work in the yard shoveling concjrete, 
and he continued to work. While digging a trench in 
the ground lie wanted a drink of water. (The fur¬ 
ther statement is from the opinion of the Court.) 

The Court said in part: 

“* * * When he left the ditch to gq for 

the water his periodical epilepsy overtook jliim, 
his mind left him, as he said it always di|d at 
such times, and when his senses returned he 
was about 75 feet from where he had been at 
work. He had fallen against some hot pipes 
which came out of a building and ran down 
into the ground near the path towards which 
the drinking water was located. The hot pipes 

severely and permanently injured his back.! 

I 

* # * # * # * i 

i 

“But how can this plaintiff’s misfortune be 
charged against the industry in which he was 
employed? How can it be said that his injury 
arose out of his employment? The injury to 
his back was occasioned by his epileptic fit.! It 
was the misfortunate effect of it and not of! his 
work. His fit was not provoked or induced or 
rendered more likely to happen because of his 
work. He was subject to such fits. For over 


i 
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25 years he had been thus afflicted, with almost 
monthly regularity. 

******* 

“It must be held that the accident which 
caused plaintiff’s injury flowed from his epi¬ 
leptic seizure, and that this particular recur¬ 
rence of periodic malady from which plaintiff 
had suffered for so many years was not pro¬ 
voked by his employment, nor did his employ¬ 
ment contribute in any degree to bring on such 
epileptic seizure. Therefore this is not a case 
of a personal injury arising out of the employ¬ 
ment for which compensation chargeable to 
plaintiff’s employer can be allowed. 

“The judgment of the district court is re¬ 
versed and the cause remanded, with instruc¬ 
tions to render judgment for defendant. 

“All the justices concurring.” 

In Marion Machine Co. v. Redd (Okla. 1925), 241 
Pac. 175, the Industrial Commission found in part as 
follows: 


“Claimant was seized with an attack of epi¬ 
lepsy, and fell with his left hand and a portion 
of his left arm extending into a fire placed and 
provided in the room where claimant’s work 
wak performed for the comfort and conveni¬ 
ence of respondent’s employees. * * *” 

The Court said in part: 

“* * * Being seized with an epileptic fit 

to which he was subject, he fell in such way that 
his hand was burned by the flame before he 
could be removed by other workmen. The 
particular work claimant was engaged in was 
not hazardous. But for the epileptic seizure 


I 


there would have been no injury. We think the 
injury was not one arising out of the employ¬ 
ment. This view is sustained by the following 
authorities. Cox v. Kansas City Refining ! Co., 
supra, Collins v. Brooklvn Union Gas Co,.! 171 

App. Div. 381, 156 N. Y. S. 957. ' 

i 

* * * # * # • | 

| 

44 We think the injury was not one arising! out 
of the employment. ’ ’ 

Our view that the decisions do not aid materially in 
the determination of this case is of course inclusive 
of the cases which the appellee may cite as indicating 
that the injury in the Stone case arose out of the em¬ 
ployment. Three cases were relied upon by the ap¬ 
pellee in the court below, and in respect of these! we 
make the following comment. 

Rockford Hotel Co. v. Commission, 300 Ill. 87,j 19 

A. L. R. 80, because of the difference in facts cannot 

' ! 

be used as authority to support claimant’s contention. 
There is this distinction: In the Rockford case, the 
employee, whose duty it was to throw hot ashes into a 
pit, fell in the pit containing hot coals and cindefs; 
the pit was provided with a cover, and from it the 
employee could not be removed by the engineer with¬ 
out help. This suggests a fixed condition of the em¬ 
ployment involving confinement of the employee in a 
place where continuous injury was occurring to him, 
from which he could not release himself in case of his 
return to consciousness. In the Stone case, the harm¬ 
ful agency was held by the employee against his own 
body under the effect of an epileptic seizure, and this 
continuous application of the harmful agency had ho 


i 
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connection with the employment, but was due entirely 
to the epilepsy. 

It is to be noted that the opinion reads in part 1 ‘he 
fell into an ash pit,” “by reason of his falling into the 
pit.” In the Rockford case there is connection of the 
employment with the injury, through differences in 
level in the work place sufficient to occasion a fall into 
a fixed dangerous condition of the employment. These 
conditions are absent in the Stone case. 

In Cusick’s Case, 260 Mass. 421, 60 A. L. R. 1302, 
epilepsy ivas immaterial to the award of compensa¬ 
tion; the fall alone, irrespective of epilepsy, was com¬ 
pensable. 

The Court said: 


“If the employee were not subject to an at¬ 
tack of epilepsy, and fell upon the stairs while 
occupied in the course of his employment, his 
dependents could recover compensation under 
the statute.” 


In Stone’s case, death by burning, irrespective of epi¬ 
lepsy, would hardly have been possible. If Stone had 
been conscious, he could not have held the hot water 
hose against his body; instinctive or reflex movement 
would have impelled his throwing aside of the hose; 
even under an urge to self destruction he could hardlv 
have held the hose to his body. 

In Mausert v. Albany Co., 164 N. E. 729, the reason 
of the decision is given in the following statement 
made in the opinion of the court: 

“The evidence proves that the injury could 
have happened only to one who, falling from a 
wagon seat, was run over. The driver’s posi- 
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tion from which he fell was due entirely to ihis 
employment, and, accordingly, the accidental 1 in¬ 
jury arose out of his employment.” 

The Stone case does not involve injury due to a fall 
and the Mausert case has no likeness whatever to the 
Stone case. 

The cases heretofore cited for the appellant in which 
injury during an epileptic seizure was held not to have 
arisen out of the employment, more than sustain Ap¬ 
pellant’s position, for the reason that each of these 
cases is more nearlv within the coverage of the Act 
than the present Stone case, for it is possible that, in 
these cases the last event or happening preceding 
actual injury or death might be considered as con¬ 
nected with or related in some way to the employment. 
In the cases involving a fall by the employee, although 
the falling was brought about by epilepsy, the positibn 
of the workman at a greater or less height above ulti¬ 
mate level might be considered as a condition of the 
employment. In others of the cases, the last event 
might be regarded as involving a fixed condition of the 
employment, the presence of a stove, or hot pipes, 
against which the employee fell to his injury. In the 
cases involving a fall from any considerable height, 
once the epilepsy or loss of consciousness launches the 
employee into the fall, his injury is inevitable, hr 
fairly certain to follow, and the injury is attributable 
to an element of the emidoyment—a situation involv¬ 
ing difference of level. Whereas in the Stone case, if 
the epileptic attack had subsided at any time before 
two thirds of Stone’s body was scalded, his death 
would not have followed. j 


! 

i 

j 
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Stone’s reflex or instinctive act—immediately on 
regaining consciousness—would have been to have 
thrown the hose away from his body (Rec., p. 65). 
“He would throw the hose awav from him, because 
he would have a complete muscular relaxation.” 

This furnishes a test and a clear distinction between 
the Stone case and the cases involving a fall by the 
employee. In the cases of injury by fall, the con¬ 
tinuing injuring agency is an element of the employ¬ 
ment. 

But in the present Stone case, it was the diseased- 
possessed man, it was the disease itself which continu¬ 
ously applied the injuring agent, and thus actually 
caused the injury. This places the Stone case farther 
away from the coverage of the Act than the cases cited. 

In lay discussion of compensation cases, in which 

epilepsy has intervened, statements are sometimes 

made to the effect that the industry must care for its 

injured, whether they be healthy or unhealthy—that 

the industrv must take the workman “as is.” How- 
•> 

ever interesting such statements may be to a legislator 
or sociologist, as bearing upon prospective legislation, 
they are utterlv irrelevant in anv determination of 
liability under an enacted statute, which applies solely 
to injuries “arising out of the employment.” For the 
injured workman, although he be an epileptic, is still 
not a circumstance or a condition of the employment. 
The “employee” and “the employment” are under 
the statute entirelv distinct ideas. And until the legis- 
lature changes the law, the practical question is 
whether the employment caused the injury; the injury 
must come from the employment and not from the 
employee or his disease. 
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Can a death be said to ARISE OUT OF AN EM¬ 
PLOYMENT as a matter of fair, reasonable, statutory 
construction, unless a condition of the employment 
makes a substantial causative contribution to! the 
death; unless the employment furnishes a material 

i 

causative element, the connection of which with! the 
death is fairly near and fairly direct? 

In this case the continuously dominating effect of 
the epileptic seizure overshadows every circumstance 
of the employment, and effectively breaks any causal 
connection which the hose from the dishwashing sink 
might have had, and reduces its possible causative Con¬ 
tribution to a minimum. i 

We respectfully submit that there was reversible 
error in the assumption of jurisdiction by the court 
below to change a finding of fact of the Deputy Com¬ 
missioner; that this finding was conclusive, and jthe 
decree based on the changed finding should be j re¬ 
versed. And in any event, we submit that this aicci- 
dent did not arise out of the employment, and hence is 
not compensable under the District of Columbia Work¬ 
men’s Compensation Act, and that the Rejection; of 
the Claim by the Deputy Commissioner was correct 
and that his Order should be reinstated by reversal 
of the Decree from which this appeal was taken. 

GEORGE E. HAMILTON, 
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